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Questions Presented 


In the opinion of appellee deArmas, the questions are as 
hereinafter set forth: 


Where the Secretary’s power to issue regulations under 
the Acquired Lands Act is limited by the provision that 
such ‘‘regulations shall be the same as those prescribed 
under [the Mineral Leasing Act of 1920] * * * to the 
extent that they are applicable’’; and 

Where the applicability of two regulations, one for public 
land and the other for acquired land, is identical—namely, 
to carry out the provisions of section 27 of the Mineral 
Leasing Act of 1920 establishing 15,360 acres as the maxi- 
mum a federal lessee may hold in one state— and one 
regulation requires the public land applicant to file a state- 
ment that his holdings do not exceed the statutory maxti- 
mum without listing serial numbers, while the other requires 
the acquired land applicant both to file a statement and to 
list serial numbers: 


1. Whether the Secretary may be compelled to cancel 
an oil and gas lease on acquired lands issued to an 
applicant who, in full compliance with the public land 
regulation, filed a statement that he did not, and in 
fact did not, hold in excess of the statutory maximum 
but did not list serial numbers as called for by the 
acquired lands regulation? 

2. Whether the Secretary of the Interior may allow 
a class of oil and gas lease applicants misled by ad- 
ministrative practice to correct their applications 
without losing their priority by supplying a technical 
deficiency where the information furnished on the 
original lease application established that the applicant 
was not holding in excess of the maximum acreage 
allowed by the statute? 


(1) 
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Statutes and Regulations Involved 
Summary of Argument 
Argument 


I. The Secretary’s powers permit him to al- 
low curative relief to a class of applicants 
misled by the Department’s administra- 
tive policy } 

II. The Secretary is not empowered to manda- 
torily require by regulation that an.ac- 
quired land applicant list serial numbers 
of his federal oil and gas holdings where 
no such requirement is imposed on public 
land applicants 

A. Under the Acquired Lands Act, the 
regulations governing reporting 
of other federal oil and gas hold- 
ings must be the same for acquired 

land and for public land 
B. The legislative history of section 10 
conclusively shows that the regu- 
lations are to be the same where 
the purposes of the two leasing 

Acts are identical 

C. The administrative construction of 
section 10, except for the Hooper 
cases, demonstrates that the regu- 
lations concerning the acreage 
qualification were to be the same. 
III. There is no validity to appellant’s assertion 
that a genuine issue of fact is present... . 
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IN THE : 


United States Court of Appeal 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14095 


PATRICK A. McKENNA, 
v. 


FRED A. SEATON, SECRETARY OF THE INTERIOR, 
anp JOHN C. DEARMAS, JR., 


Appellant, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR JOHN C. DEARMAS, JR., APPELLEE 


Opinion Below 


The district court did not write an opinion. 


Jurisdictional Statement 


Appellant sued to compel the Secretary of the Interior to 
cancel an oil and gas lease issued to appellee John C. 
deArmas, Jr., and to issue a new lease to appellant. Juris- 
diction of the district court was invoked under Title 11, 
Section 306, of the District of Columbia Code (App. 2).? 
Judgment overruling appellant’s motion for summary 
judgment and granting the appellees’ motions for summary 


1 All “App.” references are to the Appendix to appellant’s brief. 
(1) 
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judgment was entered June 20, 1957. Notice of appeal was 
filed July 12, 1957. Jurisdiction of this Court is invoked 
under 28 U.S. C. 1291. 


Counter-Statement of the Case 


Appellee deArmas holds a federal oil and gas lease to 
1865.36 acres of land owned by the United States and 
located in Louisiana. Appellant asks the Court to compel 
the Secretary of the Interior to cancel the deArmas lease 
and to issue a lease to appellant for the same lands (App. 
7-8). 

The land in suit is ‘‘acquired’’ land as distinguished 
from ‘‘public’’ land. The Secretary of the Interior is 
charged with leasing both ‘‘acquired’’ and ‘‘public’’ oil and 
gas lands owned by the United States. The Mineral Leas- 
ing Act of February 25, 1920, as amended (30 U.S.C. 181 
et seq.), governs the leasing of ‘‘public lands’’ (part of the 
original public domain), while the Mineral Leasing Act for 
Acquired Lands of August 7, 1947, c. 513, 61 Stat. 913 (30 
U.S.C. 351 et seq.) (hereinafter called the Acquired Lands 
Act), governs the leasing of ‘‘acquired lands’’ (purchased 
by the United States). 

The Acquired Lands Act (30 U.S.C. 352) empowered 
- the Secretary to lease acquired lands under the same con- 
ditions as public lands and to make the acquired land regu- 
lations the same as those prescribed under the Mineral 
Leasing Act of 1920 to the extent applicable (30 U.S.C. 
359). The Secretary, by master regulation, made the pub- 
lic land regulations applicable to the acquired lands ‘‘to 
the extent that they are not inconsistent with the provisions 
of the [Acquired Lands] act’’ (for the text of the regula- 
tion, see infra, p. 30). We look then to the Mineral 
Leasing Act of 1920 for the statutory requisites controlling 
acquired land applicants. 
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Section 17 of the Mineral Leasing Act of 1920, as 
amended (30 U.S.C. 226), mandatorily directs that ‘‘the 
person first making application for the lease who is quali- 
fied to hold a lease under this Act shall be entitled to a lease 
of such lands without competitive bidding’’, if the lands 
are not part of any known geologic structure of a produc- 
ing oil or gas field, i.e., not known to contain oil or gas. The 
lands in suit are not within any known geologic structure 
of a producing oil or gas field and therefore are subject to 
lease without competitive bidding. 

Section 27 of the Mineral Leasing Act (30 U.S.C. 184), 
during all times material to this case, prohibited the 


issuance of an oil and gas lease to any person whose federal 


oil and gas holdings in a single state exceeded the maxi- 
mum of 15,360 acres. To implement this statutory acre- 
age limitation, the Secretary from the beginning of the 
administration of the oil and gas leasing on public lands 
required applicants for public land leases to state their 
acreage interests in other federal oil and gas holdings 
‘‘identifying by serial number the records where such in- 
terests may be found’’ (Circular 672, March 11, 1920, 47 
L.D. 434, amended by Circular 1073, June 18, 1926, 51 L.D. 
475, codified in 1939, 48 CFR 192. 23(c), revised October 
28, 1946, Circular 1624, 11 F.R. 12959, 438 CFR 192.42(c)).3 
This was the requirement in force for public lands when 
the Acquired Lands Act became law in 1947. 

The Acquired Lands Act, by reference (30 U.S.C. 359), 
adopted for acquired lands the same statutory limitation 
of 15,360 acres contained in the Mineral Leasing Act of 


2 Subsequent to the period in suit, the maximum was increased to 
46,080 acres. Act of August 2, 1954, c. 650, 68 Stat. 648 (30 U.S.C. 
184). The question of allowable acreage is immaterial in this case since 
it is undisputed that the intervener in fact held less than the 15,360 acre 
maximum. 

3 For the full text of the regulation as revised October 28, 1946, see 
infra, p. 26. 
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1920 for public lands, and the Secretary issued an acquired 
lands regulation specifying for acquired land the identical 
listing requirement contained in the public land regulation 
(Circular 1668, 12 F.R. 8678, December 15, 1947, 43 CFR 
200.5(a)(1) (1949 ed.)).4 The two identical requirements 
—one for public land, the other for acquired land—stood 
side by side for over a year (December 15, 1947, to Decem- 
ber 29, 1948). Effective December 29, 1948, after 28 years, 
the public lands regulation (but not the acquired lands reg- 
ulation) was amended to require the applicant not only 
to list the serial numbers of the records where his other 
oil and gas interests could be found but also to file an over- 
all statement that his interests did not exceed the statu- 
tory maximum of 15,360 acres (Circular 1719, December 
29, 1948, 43 CFR 192.42(a)(3) (1949 ed.)). Effective 
January 28, 1951, the public land regulation again was 
changed, this time to drop the requirement for serial num- 
bers so that the public land applicant was called upon only 
for the over-all statement that he did not exceed the statu- 
tory acreage maximum (Circular 1773, 15 F.R. 8583, 43 
CFR 192.42(a)).°5 This requirement has since remained 
in force. 

During the interval when the public lands regulation was 
twice changed, the acquired lands regulation was not 
touched. It continued to call for the listing of case serial 
numbers but not for the over-all statement until November 
3, 1954. As of that date, it was amended to be identical 
again with the public lands regulation so that, ever since 
November 3, 1954, both regulations have been the same 


4The full text of all pertinent regulations is set out infra, pp. 26-30 
in a parallel table permitting comparison of the public land and acquired 
land regulations in force at the same time. 

5 The change was accomplished by making mandatory the use of a new 
lease-offer form (No. 41158), which contained a statement that the 
applicant’s holdings did not exceed the statutory maximum (see infra, 
p. 28, Circular 1773). o 7 
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and both call for over-all statements only (Circular 1886, 
19 F.R. 7127, November 3, 1954, 43 CFR 200.5(a)(1) (1954 
rev. ed.)) (for full text, see infra, p. 29). 


Appellee deArmas, on April 2, 1951, filed his application 
for an oil and gas lease, during the interval (January 28, 
1951, to November 3, 1954) when the two regulations dif- 
fered—i.e., public land—over-all. statement only; acquired 
land—listing of serial numbers and no over-all statement 
(App. 4; 35). 

DeArmas’ lease application contained an over-all state- 
ment but did not list serial numbers. The statement recited 
(App. 36; 63 L.D. at p. 83): 


Applicant’s interests, direct or indirect, in oil and 
gas leases or in applications for oil and gas leases, 
on any lands owned by the United States, do not exceed 
15,360 acres in the State of Louisiana. 


This fully satisfied the requirement of the public land reg- 
ulation then and ever since in force but it did not list the 
serial numbers called for by the acquired land regulation 
at the time of filing. 


During the same interval of differing regulations (Janu- 
ary 28, 1951, to November 3, 1954), the Department of the 
Interior, through its Bureau of Land Management, con- 
sistently regarded the requirements of the public land reg- 
ulation as automatically controlling both public and ac- 
quired land applications (App. 29, 31-32; 61 I. D. at pp. 351, 
352-3). Lease applications were received and processed 
and leases were issued both for acquired lands and for pub- 
lie lands upon the applicant’s over-all statement, identical 
with that in the deArmas application quoted above, that 
his federal oil and gas interests were not in excess of the 
statutory maximum of 15,360 acres. Acquired land appli- 
cants were not required to list serial numbers of their hold- 
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ings. To the extent that the acquired lands regulation dif- 
fered from the public lands regulation, it was administra- 
tively disregarded (App. 31; 61 I. D. at p. 352). 

This administrative practice of treating the public land 
requirement as controlling was brought to focus in the so- 
called First Hooper and Second Hooper cases. S. J. Hooper 
(August 3, 1954), 61 I. D. 346 (App. 21-27); supplemental 
(Second Hooper) decision (October 28, 1954), 61 I. D. 350 
(App. 27-34). 

In the First Hooper case, the Secretary held that, even 
though the applicant first filing for a noncompetitive lease 
under the Acquired Lands Act furnished the over-all state- 
ment that he did not hold in excess of the statutory maxi- 
mum, he was disqualified for failure to list serial numbers 
(61 I. D. 346; App. 21-27). 

Within a month after this decision reached the public, 
the Director of the Bureau of Land Management, in re- 
sponse to a widespread protest against the unfairness of the 
‘Seeretary’s action, asked the Secretary to reconsider. The 
Secretary’s attention was directed to the Bureau’s uniform 
practice for almost four years of not imposing any different 
requirement on acquired land applicants than was made 
.on public land applicants concerning the listing of oil and 
gas holdings. Upon reconsideration, in the Second Hooper 
case, the Secretary modified his First Hooper holding to 
allow acquired land applicants a curative period ending De- 
cember 1, 1954, within which to supply the detailed informa- 
tion as to their acquired lands oil and gas holdings without 
loss of their position as the first qualified applicants. The 
Secretary rested his Second Hooper decision on the view 
that fairness and equity called for the relief he was grant- 
ing, taking into consideration the applicants’ reliance upon 
the administrative interpretation of the regulations and the 
practice of the Bureau of Land Management (61 I. D. at 
pp. 353-4; App. 33). 
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After the First Hooper and before the Second Hooper 
decisions were issued, the appellant sought to take advan- 
tage of deArmas by top-filing on August 17, 1954 (App. 3), 
for a noncompetitive oil and gas lease covering the very 
same land embraced in deArmas’ application filed over 
three years earlier (App. 4). Appellant furnished a state- 
ment listing the serial numbers of his federal oil and gas 
interests (App. 36). DeArmas, on October 21, 1954, before 
the Secretary reconsidered the First Hooper decision, and 
well within the curative period allowed by the Second © 
Hooper decision, filed the detailed interest statement called 
for by the language of the acquired land regulation but not 
by the public land regulation (App. 37). 

Thereafter, appellant filed an administrative protest 
against the allowance of deArmas’ lease application on the 
ground that it was fatally defective for failure to identify 
by serial number the records of his federal oil and gas in- 
terests in acquired lands (App. 4). The Supervisor, Hast- 
ern States Land Office, who then had jurisdiction over the 
application, rejected the protest and approved the issuance 
of a lease to deArmas, noting that the factual situation 
was identical to Second Hooper (App. 37). 


On appeal, the Secretary affirmed, holding that the in- 
tervener was entitled to a lease. The Solicitor, acting 
for the Secretary, ruled that deArmas came within the 
doctrine of the Second Hooper decision since he had timely 
filed his statement of other holdings. The Solicitor re- 
“jected appellant’s assertions that, since he was the first to 
list the detailed information, he was the first qualified ap- 
plicant and refused to follow his argument that the doc- 
trine of Second Hooper was unlawful. John C. deArmas, 
Jr., P. A. McKenna (March 19, 1956), 63 I. D. 82 (App. 35- 
40). Appellant’s subsequent petition for reconsideration 
was denied and his administrative remedy was exhausted 
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(App. 7, 13). A lease effective June 1, 1956, was issued to 
deArmas. This action followed. 


Statutes and Regulations Involved 


Pertinent portions of section 3 and all of section 10 of 
the Mineral Leasing Act for Acquired Lands of August 7, 
1947, c. 513, 61 Stat. 914, 915 (30 U.S. C. 352, 359), read as 
follows: 


Sec. 3. * * * all deposits of coal, phosphate, oil, oil 
shale, gas, sodium, potassium, and sulfur which are 
owned or may hereafter be acquired by the United 
States and which are within the lands acquired by the 
United States (exclusive of such deposits in such ac- 
quired lands as are (a) situated within incorporated 
cities, towns and villages, national parks or monu- 
ments, (b) set apart for military or naval purposes, 
or (c) tidelands or submerged lands) may be leased by 
the Secretary under the same conditions as contained 
in the leasing provisions of the mineral leasing laws, 
subject to the provisions hereof. * * * 


See. 10. The Secretary of the Interior is authorized 
to prescribe such rules and regulations as are neces- 
sary and appropriate to carry out the purposes of this 
Act, which rules and regulations shall be the same as 
those prescribed under the mineral leasing laws to the 
extent that they are applicable. 


Pertinent excerpts from sections 17 and 27 of the Mineral 
Leasing Act of February 25, 1920, as amended by the Act 
of August 8, 1946, c. 916, sec. 3, 60 Stat. 951 (30 U.S. C. 
226, 184), read as follows: 


4 


y 


. a 


| a 


9 


Sec. 17. All lands subject to disposition under this 
Act which are known or believed to contain oil or gas 
deposits may be leased by the Secretary of the Interior. 
* * * When the lands to be leased are not within any: 
known geological structure of a producing oil or gas 
field, the person first making application for the lease 
who is qualified to hold a lease under this Act shall be 
entitled to a lease of such lands without competitive 
bidding. * * * 


* * ® * * * * 


Sec. 27. * * * no person, association, or corpora- 
tion, except as herein provided, shall take or hold at 
one time oil or gas leases exceeding in the aggregate 
fifteen thousand three hundred and sixty acres granted 
hereunder in any one State. * * * 


The applicable regulations are set out infra, pages 26-30. 


Summary of Argument 


I. DeArmas concurs in the conclusion of the Secretary 
expressed in the administrative decision (App. 35) that 
deArmas is the first qualified applicant for the lease and 
concurs in the doctrine that, in the circumstances here pre- 
sented, it is within the Secretary’s broad power to pre- 
scribe a curative period for correction of a technical omis- 
sion in the lease offer. 

II. DeArmas, in his original lease application, furnished 
an over-all statement that his federal oil and gas holdings 
did not exceed the statutory maximum of 15,360 acres. 
This satisfied the public lands regulation then in force. 
DeArmas did not list the serial numbers of his other fed- 
eral holdings in his original lease application as called for 
by the acquired lands regulation but did list them within 
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the’ curative period allowed by the Secretary in Second 
Hooper, 61 I. D. 350 (App. 27-34). 

It is deArmas’ position that, even if the Secretary were 
without authority to permit curative action, when deArmas 
satisfied the requirement of the public lands regulation, he 
became the first qualified applicant entitled to a lease. 
This position rests on the ground that the Secretary was 
without power to require an acquired lands applicant to 
list his federal oil and gas holdings where no similar re- 
quirement is imposed on public land applicants (infra, 
pp. 12-14). This is established by the language of the 
statute, its legislative history, and the administrative con- 
struction. 

A. Section 10 of the Acquired Lands Act directs that 
rules and regulations for leasing of acquired lands ‘‘shall 
be the same’’ as those for leasing of public lands ‘‘to the 
extent that they are applicable.’’ The only question left 
open by the statutory language is whether the regulation 
governing the reporting of federal oil and gas holdings for 
public lands is applicable to acquired lands (infra, 
pp. 14-15). 

B. The legislative history shows that the regulations 
were to be the same where the purposes of the leasing act 
for public land and the leasing act for acquired land were 
the same (infra, pp. 15-17). There were to be no differ- 
ences in regulations except where ‘‘necessary * * * to carry 
out the purposes of this [Acquired Lands] Act’’ (infra, 
pp. 17-18). Here, the 15,360 acre limitation, the provision 
the regulations were designed to implement, was identical 
for both public and acquired land. The Mineral Leasing 
Act for public land specified a 15,360 acre maximum. The 
Acquired Lands Act, by reference, adopted the Mineral 
Leasing Act maximum of 15,360 acres. If an applicant 
met the Secretary’s criteria for satisfying the statutory 
acreage requirement for public land, he automatically sat- 
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isfied it for acquired land. There is no basis or reason for 
different criteria to carry out the identical statutory pro- 
vision and objective (infra, pp. 18-19). 


C. The administrative construction of section 10 con- 
firms that the regulations concerning acreage qualifica- 
tions were to be the same. First, the regulations started 
out the same for both public and acquired lands and re- 
mained the same for over a year (December 15, 1947, to 
December 29, 1948)—both called for a list of serial num- 
bers. Then for about two years (December 29, 1948, to 
January 28, 1951), the regulations differed in that the ac- 
quired lands continued to call for a listing of serial num- 
bers while the public lands regulation called for the list 
plus an over-all statement that the maximum acreage was 
not exceeded. Then for about four years (January 28, 
1951, to November 3, 1954), the public lands regulation 
called for the over-all statement only, while the acquired 
lands regulation continued to call for the serial numbers. 
After the four-year period, and ever since November 3, 1954, 
the regulations have again been the same—both call for 
an over-all statement only. If different regulations were 
necessary for public and acquired lands, then how could 
the Secretary administer the land under the same regula- 
tion requirements both before and since the six-year inter- 
val when the regulations differed (imfra, pp. 19-22)? 


III. There is no merit to appellant’s assertion that the 
case presents a genuine issue of fact not disposable on 
motion for summary judgment. The contention has no ap- 
plication to deArmas’ motion for summary judgment since 
the so-called disputed facts are not material to deArmas’ 
case. Moreover, in the court below, appellant did not con- 
tend there was a genuine issue of fact and makes the point 
for the first time before this Court. In any event, there is 
no genuine issue of fact (infra, pp. 23-24). 
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ARGUMENT 


I. The Secretary’s powers permit him to allow curative 
relief to a class of applicants misled by the Department’s 
adminstrative policy. 


We fully concur in the Secretary’s decision that deArmas 
is entitled to a lease as the first qualified applicant. John 
C. deArmas, Jr., and P. A. McKenna, 63 I. D. 82 (1956) 
(App. 35). The Secretary’s holding is predicated on 
Second Hooper, discussed at pages 6 and 7 above. That 
case established the doctrine that, even though the lan- 
guage of a regulation calling for a detailed statement of 
federal oil and gas interests is mandatory, to avoid unfair- 
ness to applicants who relied on the contrary construction 
of the Bureau of Land Management, the Secretary may 
prescribe a curative period for correction. We think there 
is no compulsion on the Secretary to read his regulations 
as an automaton. His obligation to make decisions and to 
settle contested rights carries with it the right to exercise 
fairness and to use good judgment as the occasion requires. 
The provision for a curative period was appropriate in 
the circumstances here presented and easily falls within 
the comprehensive powers vested in the Secretary to man- 
age the federal oil and gas lands in a fair and just manner. 
This point is reflected in Question No. 2 supra, p. (i)) 
and, since the full argument is presented in the Secretary’s 
brief, we do not discuss it further. 


If. The Secretary is not empowered to mandatorily re- 
quire by regulation that an acquired land applicant list 
serial numbers of his federal oil and gas holdings where 
no such requirement is imposed on public land applicants. 


On this appeal, as in the court below, deArmas raises a 
separate question concerning the Secretary’s power to im- 
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pose a different requirement on acquired land applicants 
than on public land applicants. It is our position that, 
since deArmas satisfied the requirements of the public land 
regulation concerning his oil and gas holdings, he is the 
first qualified applicant and would be entitled to a lease 
even if he never had filed the supplemental detail of his 
holdings as permitted under Second Hooper. To put it 
another way, even if the appellant is correct, and the Sec- 
retary had no authority to allow curative action, deArmas 
is still the first qualified applicant. This is so because the 
Secretary does not have the power to mandatorily require 
by regulation that an acquired lands applicant separately 
list his federal oil and gas holding where no such require- 
ment is imposed on public land applicants. 


Here, section 27 of the Mineral Leasing Act of 1920 
(30 U.S.C. 184) prohibited a lessee from holding more than 
15,360 acres of public oil and gas lands in the same state. 
By reference, the Acquired Lands Act made this same 
restriction applicable to acquired land. Accordingly, we 
must read section 27 of the Mineral Leasing Act of 1920 
(30 U.S.C. 184) as if in terms it prohibited holdings in ex- 
cess of 15,360 acres of public oil and gas land and 15,360 
acres of acquired oil and gas land. 

The Secretary prescribed regulations to carry out the 
15,360 acre limitation of section 27 both as to public and 
acquired land. Since the statutory provision and objec-. 
tives as to the acreage limitation were identical, the Secre- 
tary was under compulsion to make the regulations the 
same. And ever since December 15, 1947, they have been 
the same with respect to the listing requirement, except 
for the interval from January 28, 1951, to November 3, 1954 
(see parallel table, znfra, pp. 26-30). 

In short, for almost four years (January 28, 1951, to 
November 3, 1954), the acquired lands regulation required 
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the applicant to list serial numbers—a requirement not 
imposed on the public land applicant. Insofar as it im- 
posed greater or different requirements on an acquired 
lands applicant than a public lands applicant, the regulation 
was in excess of the Secretary’s powers and provides no 
basis for compelling cancellation of the deArmas lease or 
compelling the issuance of a lease to appellant. This 
view is sustained by the language of the statute, its legis- 
lative history, and the administrative construction prior to 
and after the Hooper decisions. 


A. Under the Acquired Lands Act, the regulations gov- 
erning reporting of other federal ow and gas holdings must 
be the same for acquired land and for public land. Prior 
to the 1947 Acquired Lands Act, each Department and 
agency of the United States separately administered the 
oil and gas leasing on lands under its control resulting in 
a variety of policies and regulations. The Acquired Lands 
Act concentrated the over-all authority in the Secretary 
of the Interior who already administered oil and gas leasing 
on the public lands. To insure uniformity, the statutory 
and regulatory requirements for both public and acquired 
land leasing were to be as nearly the same as possible. 
Thus, section 3 of the Acquired Lands Act (30 U.S.C. 352) 
empowered the Secretary to lease acquired lands ‘‘under 
the same conditions as contained in the leasing provisions’’ 
of the Mineral Leasing Act of 1920. Section 10 (30 U.S.C. 
359) dealt with the Secretary’s power to issue regulations 
for oil and gas leases on acquired lands to insure uni- 
formity in the administration of federal leasing of public 
and acquired lands. That section (30 U.S.C. 359) provides: 


The Secretary of the Interior is authorized to pre- 
scribe such rules and regulations as are necessary 
and appropriate to carry out the purposes of this Act, 
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which rules and regulations shall be the same as those 
prescribed under the mineral leasing laws to the extent 
that they are applicable.® 


We sce then that the Secretary’s power to prescribe reg- 
ulations is circumscribed by this requirement of ‘‘same- 
ness.’? The imperative words ‘‘shall be the same”’’ are 
plain; their meaning is unmistakeably clear; they admit of 
no construction or interpretation. If the statute said no 
more, the mandatory phrase ‘‘shall be the same’’ would 
be conclusive. There could be no obligation on an acquired 
lands applicant to list his oil and gas holdings where there 
was no corresponding regulatory requirement for public 
land applicants. 

But section 10 of the Acquired Lands Act also contains 
the qualifying clause ‘‘to the extent that they are appli- 
cable.’’ This case then reduces itself to the question of 
whether the qualifying clause empowered the Secretary 
to issue different regulations during the four-year interval 
in the situation at bar. We turn to the legislative history 
for aid in ascertaining the intent of Congress. 

B. The legislative history of section 10 conclusively shows 
that the regulations are to be the same where the purposes 
of the two leasing Acts are identical. The qualifying clause 
‘‘to the extent that they are applicable’’ was not in the 
proposed legislation as introduced in the Senate (S. 1081, 
80th Cong., Ist sess.). This underscores the overriding 
intent of Congress that the regulations under the Acquired 
Lands Act were to be the same as those under the Mineral 
Leasing Act of 1920. Back of this was the congressional 
purpose to keep the leasing system simple, not technical 
and complicated. Applicants for leases were not to be 
victims of the refinements and distinctions attending dual 


6 Emphasis supplied throughout this brief unless otherwise indicated, 
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regulations for acquired and public lands. Congress con- 
templated and directed that the regulations be the ‘‘same.”’ 


It was the Secretary of the Interior who requested the 
inclusion of the phrase ‘‘to the extent that they are appli- 
cable.’? He advised the Senate Committee that, even without 
the requirement of ‘‘sameness,’’ the Department would 
‘‘apply the same general regulations both to the public and 
acquired lands.’’ He asked that the phrase be added only 
to take care of the situation where ‘‘complete conformity’’ 
was not possible and to preclude the contingency that he 
would be prevented from issuing acquired lands regula- 
tions different from public land regulations ‘‘if necessary 
to carry out the purposes of the act.’’ The Secretary 
wrote (S. Rept. No. 161, 80th Cong., 1st sess. (1947) (Serial 
11115), p. 5): 


Section 10 authorizes the Secretary of the Interior 
to prescribe necessary rules and regulations under 
the act but requires that such rules and regulations 
shall be the same as those prescribed under the mineral 
leasing laws. Since conditions with respect to acquired 

- lands differ in several respects from those pertinent 
to public lands, complete conformity of the regulations 
is not possible. Even without any such requirement 
this Department in the interest of uniformity would, 
if the bill 1s enacted, apply the same general regula- 
tions both to the public and acquired lands. It prob- 
ably was not intended by the use of the restrictive lan- 
guage to prevent the issuance of regulations different 
from those applicable to the public lands if necessary 
to carry out the purposes of the act. However, in or- 
der to remove any doubt, it is suggested that the words 
‘““to the extent that they are applicable’’ be added at the 
end of Section 10. 
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The Secretary’s suggested change was adopted by the 
Senate Committee and ultimately became law.? The com- 
mittee reports make plain that the purpose of this change 
was not to reverse the congressional objective of ‘‘same- 
ness.’’? When the Senate bill was reported out with the 
Secretary’s suggested amendment, the Committee con- 
firmed that one of the objectives of the Act was to eliminate 
the ‘‘want of uniformity in policy and leasing procedure’’ 
in respect to ‘‘ public-domain lands”’ and ‘‘acquired lands’’ 
(S. Rept. No. 161, 80th Cong., 1st sess. (1947) (Serial 
11115), page 2). 

‘The House Committee similarly reported (H. Rept. No. 
550, 80th Cong., 1st sess. (1947) (Serial 11120), p. 2) that: 
‘“‘This bill (H. R. 3022) likewise provides that regulations 
issued under the mineral leasing laws shall apply insofar 
as possible.’’ 

This legislative history makes clear that the regulations 
for acquired and public lands were to be the same unless, 
in the words of the Secretary, differences in regulations 
were ‘‘necessary to carry out the purposes of the act.’’ 
Such situations exist, stemming mainly from the difference 
in the genesis of title between acquired land and public 
land and in the disposition of income from the land.® 

For example, section 4 of the Acquired Lands Act (30 


7 The Secretary’s proposed change already was in the companion House 
bill, H. R. 3022, ultimately enacted. The- legislative procedure was as 
follows: S. 1081 passed the Senate with the suggested amendment to 
section 10 on July 23, 1947, 93 Cong. Rec. 9785, the same day H. R. 3022 

the House of Representatives, 93 Cong. 9879-9881. The following 
day, S. 1081 was tabled and H. R. 3022 was adopted by the Senate in lieu 
of S. 1081, 93 Cong. Rec. 9922. Certain Senate amendments not affecting 
section 10 were accepted by the House of Representatives, 93 Cong. Rec. 
10061. 

8 Receipts from acquired land go into the general fund of the Treasury 
(30 U.S.C. 355). Receipts from public land are divided 5244% to the 
reclamation fund, 374% to the state, and 10% to the United States 
(30 U.S.C. 191). 
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‘U.S.C. 353) insured that the new leasing power given to 
the Secretary was not to prevent sales of acquired land 
under existing law, or allow him to reserve the minerals 
in the event of a sale, save for any outstanding federal 
mineral lease. Section 5 (30 U.S.C. 354) granted special 
leasing authority where the United States owns only part 
of the mineral interest, or where an interest in the min- 
erals will vest in the United States at a future time, and 
even this was ‘‘subject, however, to the provisions of sec- 
tion 3.’?® Section 6 (30 U.S.C. 355) places the receipts de- 
rived from acquired lands mineral leases in the general 
fund of the Treasury for distribution in the same manner 
as other receipts from those lands, and section 7 (30 U.S.C. 
356) requires the Department or agency of the Government 
having jurisdiction over the acquired land to deliver the 
title evidence to the Secretary of the Interior. 


Each of these instances deals with matters wholly for- 
eign to the Mineral Leasing Act of 1920. It was absolutely 
necessary that the acquired land regulations on these 
‘points be different from the public land regulations. Uni- 
formity was not possible. There were not and could not be 
public land regulations covering sections 4, 5, 6 and 7 of 
the Acquired Lands Act. But, by the same token, acreage 
limitations, bonds, assignments, terminations, cancella- 
tions, forfeitures, rentals and royalties are the same and 
there are no separate acquired land regulations on those 
subjects. A master acquired lands regulation, 43 CFR 200.4 
(see infra, p. 30), by reference, adopted the applicable 
public lands regulations. 


-®The quoted proviso points up the fact that, even though future or 
fractional mineral leases are completely foreign to public land leasing 
under the Mineral Leasing Act of 1920, nevertheless, the procedures for 
obtaining future or fractional mineral leases were to be the same as for 
public land leases insofar as possible. 
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The situation at bar is the only one of which we are aware 
where different regulations were issued to carry out the 
identical statutory provision, ie., to prevent holdings in 
excess of the statutory maximum. Even so, this difference 
was for only a four-year interval. This is not a case where 
different regulations were necessary or can be justified on 
any rational grounds. No one has suggested any reason 
for the difference. In fact, the acreage limitation is per- 
haps a classic example of ‘‘sameness.’’ The statute for 
public land specified the 15,360 acre maximum. The stat- 
ute for acquired land, by reference, makes the same 15,360 
acre maximum controlling as to acquired land. It follows 
that, if an applicant meets the Secretary’s criteria for 
satisfying the statutory acreage requirement for public 
land, he automatically satisfies the statutory acreage re- 
quirement for acquired land. The Secretary himself made 
this clear in Second Hooper, 61 I. D. at p. 354 (App. 34), 
where he stated: 


* * * the purpose of the regulation requiring a state- 
ment of an applicant’s other interests in mineral leases, 
permits, and applications therefor is to determine 
whether an applicant is qualified under section 27 of 
the Mineral Leasing Act, as amended [15,360 acre 
maximum], * * *. 


There is no room, or occasion, or basis for difference be- 
tween the two regulations. They must be the same. And 
the legislative history confirms this. 


C. The administrative construction of section 10, except 
for the Hooper cases, demonstrates that the regulations 
concerning the acreage qualification were to be the same. 
First, the initial regulation for acquired land; was the same 
as the public land regulation. Both called for a listing of 
serial numbers, and this continued for over a year (Decem- 
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ber 15, 1947, to December 29, 1948). The listing require- 
ment continued in both regulations from December 29, 
1948, to January 28, 1951, but, in addition, the public land 
regulation called for an over-all statement. Then, for 
about four years (January 28, 1951, to November 3, 1954), 
the public lands regulation required the over-all statement 
only, while the acquired lands regulation continued to call 
for serial numbers. Since November 3, 1954, the regula- 
tions have been the same—over-all statement only. But, 
even while the regulations differed in language, in admin- 
istration the public land regulation was regarded as con- 
trolling. Lease applicants for acquired land were not re- 
quired to list serial numbers in the four-year interval from 
January 28, 1951, to November 3, 1954, since the public 
lands regulation did not require such a listing (see supra, 
pp. 4-5). 

Second, when the apparent difference between the admin- 
istrative practice and the literal wording of the acquired 
lands regulation was noted, the Secretary, on October 28, 
1954, the very day the Second Hooper decision was signed, 
amended the acquired lands regulation to make it the same 
as the public land regulation (the dete of approval is shown 
in 19 F.R. 7127, where the amendment (Cireular 1886) was 
published). This is confirmation that the difference be- 
tween the two regulations respecting the listing require- 
ment was not founded on any basis of necessity.and is rec- 
ognition that the regulations had to be the same. 


Third, the master regulation (43 CFR 200.4), adopting, 
generally, public land regulations for acquired lands, recog- 
nizes that the regulations prescribed for public land leasing 
govern the development of acquired land minerals to the 
extent that the regulations are not inconsistent with the 
Acquired Lands Act. The inconsistency in the case at bar 
is not between the public land regulation and the Acquired 
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Lands Act; it is between the public and pe land 
regulations. 

Complete proof that the regulations must be the same is 
found in the Secretary’s own actions. The difference be- 
tween the public land regulation and the acquired land 
regulation cannot be necessary to carry out the purposes of 
the Acquired Lands Act. If it were, how could the Secre- 
tary administer both public and acquired lands under the 
same listing requirement for over three years (December 
15, 1947, to January 28, 1951) before he first dropped that 
requirement from the public land regulation but not from 
the acquired land regulation? And how can he administer 
both public and acquired lands under the same reporting 
requirement ever since November 3, 1954? 7° This ‘‘before’’ 
and ‘‘after’’ test completely dispels any aura of validity 
which might attach to the argument that the difference in 
the two regulations was necessary to carry out the purposes 
of the Acquired Lands Act. If, to carry out the Act, de- 
tailed listings were necessary for acquired lands but not 
for public lands, it seems to us the need for that difference 
‘between the two regulations would not be limited to the 
four-year interval (January 28, 1951, to November 3, 1954). 
It would have been necessary before and since that interval. 

No one, neither the appellant nor the Secretary, argues 
that the difference as to listing was necessary to administer 
the acquired lands leasing program but not the public lands 
leasing program. No one has suggested any reason for 
requiring an applicant for acquired lands who happened to © 
file between January 28, 1951, and November 3, 1954, to 
list his holdings when the same requirement was not made 
of a public land applicant during the same interval, al- 


10 The interval when the regulations were different as to the listing 
requirement was from January 28, 1951, to November 3, 1954 (supra, 
pp- 45). Ever since November 3, 1954, they have been the same except 
for nonsubstantive editorial difference (see parallel table, Appendix 26-30). 
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though both applicants were being called upon to satisfy 
the identical statutory maximum acreage provision. 


In his decision in favor of deArmas, the Secretary never 
reached the question of his power to promulgate differing 
regulations to carry out the identical statutory objective. 
The same issue of power was raised in Second Hooper but 
the Secretary did not pass on it. He did not deal with the 
mandatory statutory direction that acquired lands regula- 
tions should be the same as public lands regulations ‘‘to 
the extent that they are applicable.’? He put the matter 
in terms of his master public land regulation, stating that 
the public land regulations controlled acquired land leasing 
‘texcept as otherwise specifically provided’’ in his acquired 
lands regulations (61 I.D. at p. 351, n.1; App. 29). Using 
this as a controlling premise, the Secretary observed that 
the acquired lands regulation calling for detailed holdings 
was ‘‘a specific provision within the excepting clause of this 
[master] regulation’’ (zbid). In effect, this argument says 
that, if the Secretary makes different regulations for public 
and acquired land, the-mere promulgation of the regula- 
tions establishes that different regulations were necessary. 
We submit that the Secretary may not avoid the statutory 
obligation of ‘‘sameness’’ simply by making different regu- 
lations unless different regulations, in the Secretary’s own 
language, are ‘‘necessary * * * to carry out the purposes 
of this Act.”’ 


The appellant has no answer to this argument (Appel- 
lant’s Br. 13-14). He does not point to a single reason as 
to why or how a difference in the two regulations can be 
justified in the face of the mandatory statutory language 
that the regulations ‘‘shall be the same’’ to the extent ap- 
plicable. The applicability is identical—to insure that the 
maximum acreage permitted by statute is not exceeded. 
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III. There is no validity to appellant’s assertion that a 
genuine issue of fact is present. 


Appellant complains that on the Secretary’s theory of 
the case there were genuine issues of material facts—one 
concerning the ‘‘BLM ‘practice’’’ and the other as to 
whether deArmas filed his lease offer in reliance on the 
‘‘practice’’ and that those facts were put in issue in the 
district court (Appellant’s Br. 14-15). 

First of all, that argument cannot be directed against 
appellee deArmas. His motion for summary judgment, 
granted by the court below (App. 45), rested on the propo- 
sition that the law did not empower the Secretary by regu- 
lation to require serial listings from acquired land appli- 
eants when such listings were not required from public land 
applicants. None of the so-called issues of fact referred to 
by appellant are material to deArmas’ case. 

Second, as against the Secretary, the appellant never 
asserted in the court below that a genuine issue of material 
fact was raised by the Secretary’s motion for summary 
judgment. The contention is made for the first time in this 
Court. We deny the assertion at page 14 of appellant’s 
brief that the point was made in his brief and argument in 
the court below. 

In his brief in the district court, appellant argued against 
what he asserted was the Secretary’s position—namely, 
that the Department’s practice had operated to modify the 
acquired lands regulation so as to waive the need for listing 
serial numbers. In this connection, he observed, in passing, 
that the Secretary made no finding that such a practice 
existed. Appellant took the view that ‘‘it is immaterial 
whether the practice existed or not’’ (see pp. 14-15 of the 
appellant’s brief in the trial court). At no time were 
either of the appellees’ motions for summary judgment 
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resisted on the ground that a genuine issue of fact was 
present. The point was never mentioned or made. The 
idea is a complete afterthought by appellant, freshly an- 
nounced in this Court. 

Furthermore, there is no genuine issue of fact. The 
policy of the Department is expressed by the actions of the 
Department and is stated in the Second Hooper decision. 
That decision is in the record (App. 28) and was in the 
record below. If appellant desired to challenge the policy 
as expressed in Second Hooper, the burden was on him to 
take appropriate steps to do so in the court below. 


In any event, the point is never reached. As demon- 
strated in this brief, as a matter of law, regardless of de- 
partmental policy, the Secretary was without authority to 
compel an aczuired lands applicant to furnish serial num- 
bers when the same requirement was not imposed on public 
land applicants. 

Conclusion 


Under the mandatory provisions of section 17 of the 
Mineral Leasing Act of 1920, the Secretary is not em- 
powered to withhold from one class of applicants (acquired 
lands) their statutory right to a lease and at the same time 
grant the lease to another class of applicants (public lands) 
who furnish the identical information to satisfy the identi- 
cal statutory requirement. There is no room for adminis- 
trative discretion in the face of the preemptory language 
of section 10 requiring that the regulations for acquired 
lands ‘‘shall be the same as those prescribed under the 
mineral leasing laws to the extent that they are applicable.”’ 

We submit that, as a matter of law, the Secretary does 
not have the power to issue regulations under the Acquired 
Lands Act which impose conditions different and greater 
than those imposed by the regulations under the Mineral 
Leasing Act of 1920, where it is conclusive that the pur- 
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poses of the two Acts with respect to the acreage limitation 
are identical and no necessity for differing regulations has 
been or can be shown. Regardless of the grounds upon 
which the Second Hooper case was placed, or the reliance 
on that decision by the Secretary in the administrative 
appeal on review in this proceeding, if the Secretary had 
issued the lease to a person other than deArmas, that lease 
would have been void and in violation of deArmas’ statu- 
tory preference right to a noncompetitive lease as the first 
qualified applicant. It follows that the judgment below 
should be affirmed. 


Respectfully submitted, 


Marvin J. Sonosxy, 
1028 Connecticut Avenue, N. W., 
Washington 6, D. C., 
Attorney for appellee John C. deArmas, Jr. 
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APPENDIX 


TABLE OF REGULATIONS IN FORCE SINCE OCTOBER 28, 1946, 
TO CARRY OUT MAXIMUM ACREAGE REQUIREMENT FOR 
PUBLIC AND ACQUIRED OIL AND GAS LANDS ESTABLISHED 
BY SECTION 27 OF THE MINERAL LEASING ACT OF 1920, AS 


AMENDED (30 U.S.C. 184) 
Public Lands 


Circular 1624, 11 F.R. 12959 
43 CFR 192.42(c) 


(In effect from October 28, 
1946, to December 29, 
1948) 


**§ 192.42 The application 
must contain the following: 


‘“‘(c) A statement of the 
interests, direct and indirect, 
held by an applicant in oil 
and gas leases, and applica- 
tions therefor, on public 
lands in the same State, iden- 
tifying by serial number the 
records where such interests 
may be found.”’ 


[Listing of serial numbers 
only] 


Acquired Lands 


Circular 1668, 12 F.R. 8678 
43 CFR 200.5(a) (1) 


(In effect from December 15, 
1947, to November 3, 1954) 


*§ 200.5 Supplemental in- 
formation required in lease 
or permit application; place 
for filing application. (a) In 
addition to the information 
required by the appropriate 
regulations, referred to in 
§ 200.4, each application for 
a lease or permit must con- 
tain (1) a separate statement 
of the applicant’s interests, 
direct and indirect, in leases 


or permits for similar min-. 


eral deposits, or in applica- 
tions therefor, on federally 
owned acquired lands in the 
same State, identifying by 
serial number the records 
where such interests may be 
found, *'* *” 


[Same as public land, Cir- 
cular 1624, listing of serial 
numbers only] 
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Public Lands 
Circular 1719, 13 F. BR. 9567 
43 OFR 192.42(a) (3) 


(In effect from December 29, 
1948, to January 28, 1951) 


*§192.42 Applications for 
non-competitive leases. * * * 


‘“‘(a) The application 
must contain in substance the 
following: * * * 


(3) A statement of the in- 
terests, direct or indirect, 
held by the applicant in oil 
and gas leases issued under 
the act of February 25, 1920 


(41 Stat. 437; 30 U.S.C. 181) 
as amended, and applications 
for such leases, covering 
lands in the same State, iden- 
tifying by serial number the 
records wherein such inter- 
ests may be found, together 
with a statement that such 
interests, with the acreage 
applied for, do not exceed in 
the aggregate 15,360 acres in 
the State.’’ 

[Listing of serial numbers 
plus over-all statement] 


Acquired Lands 


_ [Acquired lands regula- 
tion, Circular 1668, supra, 
continued in force without 
change] 











Public Lands 
Circular 1773, 15 F.R. 8583 
43 OFR 192.42(a) 


(In effect since January 28, 
1951) 


**§$ 192.42 Offer to lease, 
and issuance of lease. (a) 
To obtain a non-competitive 
lease, an offer to accept such 
a lease must be made on 
Form 4-1158, ‘Offer and 
Lease Form’, * * *.’? [Par- 
agraph 5(b) of Form No. 
4-1158, which the person 
making the lease offer must 
sign, provides as follows: 
‘‘Offeror’s other interests 
direct and indirect in oil and 
gas leases and applications 
or offers therefor in the 
same State do not exceed 
15,360 chargeable acres.’’] 


[Over-all statement only; 
no listing of serial numbers] 


Acquired Lands 


[Acquired lands regula- 
tion, Circular 1668, supra, 
continued in force without 
change] 





29 


Public Lands: 


[Public lands regulation, 
Circular 1773, supra, contin- 
ued in force without change] 


Acquired Lands... 


Circular 1886, 19 F.R. 7127 


43 CFR 200.5(a) (1) 


(In effect since November 3, 
1954) 


*“§ 200.5 Supplemental in- 
formation required in offers 
and applications for leases 
and permits; place of filing. 
(a) Each offer or application 
for a lease or permit must 
contain (1) a statement that 
applicant’s interest, direct or 
indirect, in leases, permits or 
applications for similar min- 
erals does not exceed a max- 
imum chargeable acreage 
permitted to be held for that 
mineral in federally owned 
acquired lands in the same 
State, * * *.” 


[Over-all statement only; 
no listing of serial numbers] 


Since November 3, 1954, both public land and acquired land 
regulations have been the same—both require over-all 
statements and neither require listing of serial numbers. 
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Master regulation making public land regulations applt- 
cable to acquired land 


Circular 1668, 12 F.R. 8678, December 15, 1947 
43 CFR 200.4 (1949 ed.) 


**§ 200.4 Other regulations applicable. Except as other- 
wise specifically provided in § § 200.1 to 200.36, inclusive, 
the regulations prescribed under the mineral leasing laws 
and contained in Parts 70, 71 and 191 to 198, inclusive, of 
this chapter, shall govern the disposal and development 
of minerals under the act to the extent that they are not in- 
consistent with the provisions of the act. * * *”’ 


(7446-8) 
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QUESTION PRESENTED 


The Mineral Leasing Act for Acquired Lands of 1947 
provided that the regulations authorized thereunder should 
be the same as the regulations under the general mineral 
leasing laws [public lands] “to the extent that they are 
applicable.” Until January 28, 1951, the public land regu- 
lations and the acquired land regulations both required 
applicants to list by serial numbers their existing lease- 
holdings. On that date the public land regulation was 
amended to eliminate the listing requirement and to re- 
quire only a statement that the applicant did not have 
leaseholdings exceeding the statutory maximum of 15,360 
acres in one State. The acquired land regulation was 
not'so revised. Thereafter the Bureau of Land Manage- 
ment interpreted the listing requirement of the acquired 
land regulation as no longer mandatory, accepted acquired 
land applications which did not contain such listing and 
issued leases thereon. The question presented here is: 

When the Secretary subsequently in 1954 reversed the 
administrative practice and determined that acquired land 
applications must comply with the listing requirement of 
the acquired land regulation, was_ he clearly wrong in 
allowing applicants a period within which they might 
amend applications filed in accordance with the former 
practice by submitting a listing of their leaseholdings, 
without loss of priority. 


Question presented 

Opinion below 

Jurisdiction 

Counterstatement of the case 
Statutes and regulations involved. 
Summary of argument 
Argument: 

I. The Secretary of the Interior, in the circumstances 
here presented, properly allowed appellee DeArmas 
to correct technical deficiencies in his application 
without loss of priority 

II. The Secretary does not agree with the contention 
of appellee DeArmas that the acquired land regu- 
lation, while it was in effect, was invalid.. 

III. Appellant’s present claim that there are genuine is- 
sues of fact is without merit 
Conclusion 
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In THE 
Huited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


> No. 14095 


Patrick A. McKenna, APPELLANT 
v. 


Frep A. Seaton, Secretary of the Interior 
and 
Joun C. DeArmas, JR., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


| BRIEF FOR FRED A. SEATON, SECRETARY 
OF THE INTERIOR, APPELLEE 


OPINION BELOW 


The district court did not write an opinion. 





e JURISDICTION 


This is a suit to compel the Secretary of the Interior 
to cancel an oil and gas lease issued to appellee John C. 
DeArmas, and to issue a lease on the same lands to ap- 

| pellant (App. 1-8).? Jurisdiction of the district court was 
ma invoked under the general provisions of Title II, Section 
: 306, of the District of Columbia Code and upon the ground 
that the matter arose under the laws of the United States. 
Judgment denying appellant’s motion for summary judg- 





i 1“App” references are to the appendix to appellant’s brief. The 
f appendix to this brief will be referred to as “App., infra, te 
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ment and granting appellees’ motions for summary judg- 
ment was entered on June 20, 1957 (App. 45, App., mfra, 
p. 26). Notice of appeal was filed July 12, 1957 (App. 
46, App., infra, p. 26). The jurisdiction of this Court 
is invoked under 28 U.S.C. sec. 1291. 


COUNTERSTATEMENT OF THE CASE 


Prior to 1947 the Secretary of the Interior issued oil 
and gas leases only on so-called “public” lands, or public 
domain lands, of the United States, under the Mineral 
Leasing Act of February 25, 1920, as amended, 41 Stat. 
437, 30 U.S.C. sections 181, et seg. Mineral leases on ac- 
quired lands of the United States, ie., lands which had 
been purchased by the Government, were issued by the 
departments or agencies having control of the lands. This 
multiple administration was terminated by passage of the 
Act of August 7, 1947, 61 Stat. 914, 30 U.S.C. sections 
351-359, known as the Mineral Leasing Act for Acquired 
Lands. Section 3 of that act authorized the Secretary to 
issue leases on acquired lands (with exceptions not here 
material) “under the same conditions as contained in the 
leasing provisions of the mineral leasing laws.” (Infra, 
p. 7). Section 10 authorized the Secretary to make 
necessary rules and regulations to carry out the purposes 
of the Act, “which rules and regulations shall be the same 
as those prescribed under the mineral leasing laws to the 
extent that they are applicable.” (Infra, p. 8). 

‘The mineral leasing laws thus made applicable to ac- 
quired lands and pertinent to this case are sections 17 
and 27 of the Mineral Leasing Act of February 25, 1920, 
as amended by the Act of August 8, 1946, 60 Stat. 951, 
30 U.S.C. sections 226 and 184 (Infra, p. 7). The 
former provides that as to lands which are not within 
a known geological structure (the lands here in question 
are in this category) “the person first making application 
for the lease who is qualified to hold a lease under this 
Act shall be entitled to a lease of such lands without 
competitive bidding.” Section 27 (App. infra, p. 7) 
provides that no person, corporation or association “shall 
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take or hold at one time oil or gas leases exceeding in 
the aggregate fifteen thousand three hundred and sixty 
acres granted hereunder in any one State.” ? 

As of the time of passage of the Mineral Leasing Act 
for Acquired Lands, the public lands regulation promul- 
gated by the Secretary to implement the acreage limita- 
tion, 11 F.R. 12959, 43 C.F.R. 192.42 (c) (App. mfra, p. 
24), required public land lease applicants to list in their 
applications a statement of their public land leasehold 
interests with a reference to their serial numbers. In 
1948 the regulation was amended to require additionally 
that an applicant affirmatively state that he owned no 
more than the permitted acreage, 13 F. R. 9567, 43 C.F.R. 
192.42 (a)(3) (App. mfra, p. 24). By a further amend- 
ment of the public land regulation, effective January 28, 
1951, the requirement that the leasehold interests of the 
applicant be listed was eliminated and the applicant was 
required to use a prescribed form which contained a 
statement to the effect that he did not own leases in the 
same State covering more than the statutory maximum 
of 15,360 acres. 15 F.R. 8583, 43 C.F.R. 192.42 (a). (App. 
imfra, p. 24) 

As has been previously noted (supra, p. 2) section 
10 of the Mineral Leasing Act for Acquired Lands au- 
thorized the Secretary of the Interior to prescribe regu- 
lations for administering that Act and stated that they 
were to be the same as those prescribed under the mineral 
leasing laws “to the extent that they are applicable.” The 
first acquired lands regulations were issued on December 
15, 1947, and the regulation relating to authorized acreage 
paralleled the public land regulation then in effect by re- 
quiring that an applicant list by serial number the govern- 
ment leases he already held. 12 F.R. 8678, 43 C.F.R. 
200.5 (App. mfra, p. 25). When the Secretary as o 
January 28, 1951, revised the public land regulation to 
eliminate the listing of leases already held, ng correspond-| 


2This provision was amended by the Act of August 2, 1954, 
68 Stat. 648, 30 U.S.C. 184, to increase the allowable acreage to 


46,080. This is immaterial to this_case_since it is not questioned 
that appellee D held less than the 15,360 acre maximum. 


—_———————$——$——— > 
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ing_change—was—made—in_the acquired land regulation, 
which in terms continued to require such listing. How- 


ever, as a practical matter, the Bureau of Land Manage- 
ment in administering the Acquired Lands Act, after 1951, 

i merely required of an applicant for a lease on such lands 
the statement that the applicant’s holdings did not =e. 
the statutory limit without listing the leases so owned?’ 

Mn other words, whatever considerations dictated the 

elimination of the listing re 
land regulation were regarded by the Bureau as equally 
4sidered that the listing requirement in the ac- 

Ged land regulation uo longer waa mandatary This 
was the situation when appellee DeArmas on _A 
195] filed his original application for a lease of 1865.36 
acres of acquired land in Louisiana (App. 35). That ap- 
plication contained only the statement that “Applicant’s 
interests, direct or indirect, in oil and gas leases or in 
applications for oil and gas leases, on any lands owned 
by the United States, do not exceed 15,360 acres of land 
in the State of Louisiana” (App. 36). 

The problem resulting from this temporary difference 
in the public land and acquired land regulations dealing 
with the acreage limitation initially was considered in a 
case which did not involve the parties here and in which 
the Secretary rendered two decisions known as the first 
and second Hooper decisions.* The Hooper case involved 
an application by Hooper filed on October 2, 1951, for an 
acquired land lease. Hooper had complied with the public 
land regulation by a statement negativing acreage but, as 
appellee DeArmas here, did not list, with serial numbers, 
the leases he owned as required by the acquired lands 
regulation. In the first Hooper decision, 61 I.D. 346 (App. 


3 The 


the _existenee-of this policy is found-as_a_fact in the second. 
of two Hooper decisions hereinafter disc d (61 I.D. 350). 


* As hereinafter noted, following the second Hooper decision the 
Secretary amended the acquired lation to elimi e 
fisting requiremen at thereafter there was ifference 


in that regu ulation a anc € Iand regulation. 
and We public land reguiatior 
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21, 25-27), the Secretary held that the requirements of the 
acquired land regulation were mandatory, that Hooper’s 
application, because of failure to list his other interests, 
was properly rejected, that such a defect could be cured 
but not without loss of priority, and that the lease must 
be awarded to a second applicant who, following Hooper’s 
application, had filed an application which conformed to 
the acquired lands regulation by listing the applicant’s 
other interests. 

The second Hooper decision was issued on October 28, 
1954, after notice to Hooper and the protestant that the 
matter would be reconsidered, 61 I.D. 350, (App. 28-34). 
This decision recites that on August 31, 1954, the Director, 
Bureau of Land Management, requested reconsideration 
of Part II of the first Hooper decision above summarize 
(App. 28). This memorandum informed the Secreta 
that as a matter of administrative practice and construe 
tion it had, since the revision of the public land regula 
tion to eliminate listing, effective January 28, 1951, con 
sidered such revision to be applicable to acquired lands 
and that since November 29, 1950, the date the publi 
land regulation was revised, many acquired lands appli 
cations have been filed without the detailed statements 
of the applicant’s other interests required by 43 C.F.R. 
200.5 [the acquired lands regulations] and leases have 
been issued on the basis of such applications. The Bu- ; 
reau_ expressed the belief that, to deny priority fo all | 








lation.” (App. 32) vy noted that 
cided the case on August 3, 1954, he was not aware of 
the Bureau practice but, although he considered the prac- 


tice “not legallv justi eld that: 
ce 


“fairness and equity would seem to require that an? 
applicant or a lessee who has filed an application 


deficient in this respect in reliane on the admin- 
ve construction shou e given time to cure 
the defec 


| 
Vy supplying wi details required by the 
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regulation without loss of priority, if all else is regu- 
lar (App. 38). 
And, “in the circumstances, in the interest of administra- 
tive fairness,” the Secretary ruled that “Mr. Hooper and 
others similarly situated who, prior to August 31, 1954, 
filed applications defective in the respect described in this 
decision will be allowed to and including December 1, 
1954, to submit the statement of other interests required 
by 43 C.F.R. 200.5 without loss of priority to their appli- 
eations.” (App. 34). It remains to be noted that follow- 
ing this decision the Secretary on November 3, 1954, re- 
vised 43 C.F.R. 200.5 [the acquired lands regulation] to 
eliminate the listing of other interests requirement. 11 
F.R. 7133, 43 C.F.R. 200.5 
The facts in the instant case are duplicates of those in 
the Hooper case. The present leaseholder, appellee De- 
Armas, filed his application for a lease on the involved 
acquired lands on April 2, 1951, without listing his spe- 
cific leaseholdings and their serial numbers (App. 35). 
The first Hooper decision was announced on August 3, 
1954 (App. 21). On August 17, 1954, in a patent attempt 
to have the technical terms of the first Hooper decision 
foreclose appellee DeArmas, whose application had been 
pending for more than three years, appellant filed his 
application listing his holdings (App. 35, 36-37). On 
October 21, 1954, appellee DeArmas filed a corrected 
application listing his holdings (App. 37). On October 28, 
1954, the second Hooper decision was issued, authorizing 
such correction without loss of priority. Appellant Mce- 
Kenna on January 24, 1955, filed a protest against De- 
Armas’ application (App. 35-36) which was rejected by 
both the Bureau of Land Management and by the Solic- 
itor, acting for the Secretary, the DeArmas application 
being sustained, of course, on the basis of the second 
Hooper decision. The Solicitor’s decision was issued on 
March 19, 1956 (App. 35-40). A lease was issued to 
DeArmas on May 18, 1956 (Secretary’s Answer, par. IX, 
App. 12). 
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This suit was instituted on May 21, 1956 against the 
Secretary of the Interior (App. 1-8, App. mfra, p. 20). 
Appellant contended that DeArmas was not the first 
qualified applicant because of the technical deficiency in 
his original application and alleged that the Secretary’s 
action was illegal, and prayed for a declaratory judgment 
that the DeArmas lease is void. Appellee DeArmas was 
allowed to intervene and he, the Secretary and also ap- 
pellant all filed motions for summary judgment (App. 
18-19, 17, 40-41). 

On June 20, 1957, the court below entered its judgment 
denying appellant’s motion and granting the motions of 
the Secretary and DeArmas for summary judgment (App. 
45, App. infra, p. 26). Notice of appeal was filed July 
12, 1957 (App. 46, App. mfra, p. 26). 


STATUTES AND REGULATIONS INVOLVED 


The pertinent provision of section 17 of the Mineral 
Leasing Act of February 25, 1920, as amended, 60 Stat. 
951, 30 U.S.C. section 226, reads as follows: 


* * * When the lands to be leased are not within any 
known geological structure of a producing oil or gas 
field, the person first making application for the lease 
who is qualified to hold a lease under said sections 
shall be entitled to a lease of such lands without com- 
petitive bidding. * * * 


The pertinent provision of section 27 of the above-cited 
act, 30 U.S.C. section 184, reads: 


* * * No person, association, or corporation, except 
as herein provided, shall take or hold at one time oil 
or gas leases exceeding in the aggregate fifteen thou- 
sand three hundred and sixty acres granted hereunder 
in any one State; * * *. 


The pertinent provision of section 3 of the Mineral 
Leasing Act for Acquired Lands of August 7, 1947, 61 
Stat. 914, 30 U.S.C. section 352, reads: 


* * * Except where lands have been acquired by 
the United States for the development of the mineral 
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deposits, by foreclosure or otherwise for resale, or 
reported as surplus pursuant to the provisions of the 
Surplus Property Act of 1944, all deposits of coal, 
phosphate, oil, oil shale, gas, sodium, potassium, and 
sulfur which are owned or may hereafter be acquired 
by the United States and which are within the lands 
acquired by the United States * * * may be leased by 
the Secretary under the same conditions as contained 
in the leasing provisions of the mineral leasing laws, 
subject to the provisions hereof. * * * 


Section 10 of the Mineral Leasing Act for Acquired 
Lands, 30 U.S.C. 359, reads: 


The Secretary of the Interior is authorized to pre- 
seribe such rules and regulations as are necessary 
and appropriate to carry out the purposes of this 
chapter, which rules and regulations shall be the same 
as those prescribed under the mineral leasing laws 
to the extent that they are applicable. (Aug. 7, 1947, 
ch. 513, §10, 61 Stat. 915.) 

The relevant regulations promulgated under the above- 
cited acts appear in the Appendix, zfra, pp. 24-235. 


SUMMARY OF ARGUMENT 
I 


There is no question but that appellee DeArmas is in 
fact the first to file and that he meets all statutory re- 
quirements. Hence, as a matter of principle and fairness, 
he is entitled to prevail. His application complied with 
the administrative practice and interpretation of the regu- 
lations in effect when it was filed. While the Secretary 
could and did subsequently reverse the practice, it would 
be a manifest injustice to permit that reversal to operate 
retroactively and destroy the statutory right of DeArmas 
and all others similarly positioned. The Secretary’s deci- 
sion not to do so/but to apply the new practice prospec- 
tively is supported by both administrative and judicial 
precedent. The Secretary has the power and the duty to 
prevent an injugtice from resulting through errors either 
of his subordiyates or himself, and his determination in 
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the second Hooper case to allow a period for amendment 
of previously filed applications to conform to the newly 
determined administrative interpretation was a proper 
exercise of that power. 

This Court’s decision in McKay v. Wahlenmaier, 226 
F.2d 35, 96 App. D.C. 313 (1955), relied upon by appel- 
lant, is not in point. There, there was no question of 
what regulations applied or of what was required under 
them. This Court considered that there was collusion 
between the corporation and two of its officers, that all 
three filed applications which withheld information called 
for by the regulation and which operated to give them 
an unfair advantage in the drawing there held because 
collectively they had three chances whereas other appli- 
eants had one. Finally the Secretary’s action in the in- 
stant case is not contrary to the general practice, excus- 
ing in a single instance a violation of the regulations as 
this Court considered he had done in Wahlenmaier, but 
affording relief to all applicants whose applications when 
filed conformed to the prevailing practice. 


II 


The Secretary rejects appellee DeArmas’ contention 
that the acquired land regulation calling for a listing of 
an applicant’s existing leaseholds ipso facto became in- 
valid when the publie land regulation was amended to 
eliminate that requirement as to public lands. He agrees 
that the regulations under the two sets of laws were to be 
the same “to the extent that they are applicable.” But 
it is the Secretary who is authorized to prescribe the 
regulations. DeArmas recognizes that separate regula- 
tions were authorized by Congress and he was required 
to examine the acquired land regulation and to follow it 
since it was valid when promulgated and did not impair 
any statutory right of his. If DeArmas’ position were 
sustained, then all applications filed since December 29, 
1948, in strict acoerdance with the acquired land regula- 
tion, are invalid. This is so because that regulation re- 
quired only a listing of existing leases, whereas the public 
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land regulation which DeArmas regards as the only 
valid one, has since the above date required an affirmative 
statement that the applicant’s existing leases did not ex- 
ceed the statutory maximum. 


Il 


Appellant’s assertion that there are genuine issues of 
fact is without merit. He did not in the district court 
challenge the allegation in each of appellees’ motions for 
summary judgment that there was no such issue. More- 
over, the administrative practice is established by admin- 
istrative decisions and was found as a fact in the second 
Hooper decision. And as for DeArmas’ reliance on that 
practice, that is immaterial. In the second Hooper deci- 
sion the Secretary afforded relief to all who had filed in 
accordance with the Bureau practice, and properly so, and 
DeArmas is entitled to the benefit of it. 


ARGUMENT 
I 


The Secretary of the Interior, In the Circumstances 
Here Presented, Properly Allowed Appellee DeArmas 
To Correct Technical Deficiencies In His Application 
Without Loss of Priority. 


At the outset it should be noted that, so far as the 
United States is concerned, no property interest of the 
Government is involved. In this sense it has no interest 
in whether the lands be leased to appellant or to appellee 
DeArmas. It does, however, have an interest in the in- 
tegrity of the administrative policy underlying the federal 
leasing laws, and the finding in favor of appellee De- 
Armas by both the Secretary and the district court is 
unquestionably supported by reason and justice. This is 
so because under the Mineral Leasing Act for Acquired 
Lands the first applicant who meets the qualifications laid 
down is entitled to a lease. There is no question in this 
case of appellee DeArmas meeting the qualifications of 
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the Act, including the requirement that an applicant could 
not hold in excess of 15,360 acres in one State. Hence, 
so far as the statute itself and the congressional policy 
which underlies it is concerned, DeArmas should in all 
fairness prevail. This being true, it follows that appel- 
lant’s case must be highly technical and that to sustain it 
would be to countenance an injustice to DeArmas. This 
should be avoided unless there is some overriding 
precedent requiring it. We think not only that there 
is no such precedent, but that in fact reason and 
precedent both support the action of the Secretary and 
the district court. 

Since this case is not distinguishable factually from the 
Hooper case hereinbefore referred to, the Secretary in 
deciding in favor of DeArmas naturally regarded the 
second Hooper decision as controlling. Hence the ques- 
tion here is whether the second Hooper decision is errone- 
ous. We submit that it was correct. 

It is unnecessary to repeat in detail the facts of the 
Hooper case. But it was there found that, following the 
elimination of the listing requirement from the public 
land regulation in 1951, the Bureau of Land Management 
had as a matter of practice considered that the listing re- 
quirement of the acquired lands regulation was no longer 
necessary and had treated as valid applications which did 
not include a listing of the applicants’ other holdings. 
DeArmas did nothing other than to go along with that 
practice, and while his application did not list his other 
holdings and their serial numbers (a requirement which 
merely aided the Bureau to check the total acreage against 
the statutory maximum), it did in express terms state 
that his holdings did not exceed the statutory limit and 
thus qualified him under the statute. In the second Hooper 
decision the Secretary, while holding that the acquired 
lands regulation was still in force, recognized, as all must 
recognize, that it would be an injustice in those circum- 
stances for an applicant to lose his priority and his lease. 

At Br. 8 appellant represents the Secretary as holding 
“that a BLM ‘practice of not enforcing 43 C.F.R. 200.5’ 
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constituted a legal modification of that regulation.” This 
is patently erroneous. The Secretary held that 43 C.F.R. 
200.5 was valid and in effect, that the Bureau’s interpre- 
tation of the regulations was erroneous, but that in view 
of the administrative practice of the Bureau (which was 
not known to him when he gave his first decision in the 
Hooper case) applicants who had filed applications con- 
forming to that practice were entitled to protection. The 
only question, therefore, is whether the Secretary was 
powerless to promote the ends of justice as he did. 

The Bureau of Land Management, of course, has the 
duty in the first instance of interpreting regulations and 
fixing the administrative practice. Its interpretation and 
practice constitute the administrative practice until 
changed by higher authority. The Secretary in his sec- 
ond Hooper decision (App. 32) recognized that his hold- 
ing in the first Hooper decision that the specific listing 
provision of the acquired land regulation, 43 C.F.R. 200.5, 
was mandatory, constituted, in view of the Bureau’s 
earlier interpretation of that regulation, a change in the 
regulation, and pointed out that in other situations the 
Department “has allowed additional time to applicants 
filing immediately after the regulations are changed for 
compliance with new requirements effective at the time 
of 'the applications but of which the applicants had no 
knowledge.” The Secretary cited Dorothy Bassie, et al., 
Applicants, Mary Chapman and Harry M. Kirchner, 
Protestants, 59 I.D. 235 (1946), as an example of such 
allowance of additional time, even where there were inter- 
vening applications which fully complied with the new 
regulations, and he observed that “The allowance of addi- 
tional time to comply with the new requirement without 
loss of priority in the Bassie case was not a legal re- 
quirement but seems to have been based chiefly on a 
notion of administrative fairness.” 

Thus there is administrative precedent for the Secre- 
tary’s action here, and the Secretary might well have 
cited the case of Amna R. Pahl, A-24350 (April 4, 1947), 
and the related prior opinion M-33841, 58 ID. 766 (De- 
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cember 6, 1944) as a case where the administrative policy 
received judicial sanction. The question in the Pahl case 
was whether a Mrs. Wilbur who was the holder of a non- 
competitive oil and gas lease, found to be partly within 
and partly without a known geological structure, was en- 
titled at the end of the original 5-year term to an exten- 
sion of the entire lease or only that part within the 
structure. The General Land Office had construed the 
lease as being entitled to an extension in its entirety 
without the filing of a preference right application. Later 
the Solicitor held in a related case, M-33841, 58 I.D. 766, 
that an extension could be permitted only with respect to 
the lands within the structure. He recognized, however, 
that the administrative practice had been otherwise and 
that the new ruling would jeopardize the rights of those 
who, in reliance thereon, had failed to file preference 
right applications. Accordingly, it was concluded that 
the interpretation should be applied only prospectively. 
Mrs. Pahl had filed an application covering a portion 
of the Wilbur leased land not within a known structure. 
This application was denied. Mrs. Pahl appealed, claim- 
ing that the Secretary had held that leases in Mrs. Wil- 
bur’s situation were required to file a preference right 
application and that this ruling could not be applied only 
prospectively. In rejecting this contention, the opinion 
stated, in part, as follows: 


Appellant errs in her attack upon the Department’s 
ruling of December 6, 1944. As is indicated by the 
Commissioner’s request for the opinion, the Depart- 
ment through the General Land Office had been tak- 
ing the view that the extension act of December 22, 
1943, extended leases in their entirety so long as 
part of the leased lands was on a known structure. 
This position was expressly taken as to Wilbur’s 
lease in the Commissioner’s decision of July 10, 1944, 
and his letter to her of September 26, 1944. The rul- 
ing of December 6 was therefore a reversal of the 
Department’s prior interpretation. In this type of 
situation, the construction of a statute need not be 
given retroactive effect. Solicitor’s Opinion (M-31156) 
of January 27, 1943. This is comparable in all essen- 
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tial respects to a decision by a court which overrules 

a prior decision by the court on the construction of 
a statute. It has been held that the second decision 

of the court may be given prospective effect only 

[Citing cases]. By the same token, it was proper for 

the Department to give future effect only to its rul- 

ing in order to avoid hardship to lessees whose lease 

terms had already expired. 
A proceeding to challenge the foregoing conclusion was 
‘instituted in the district court. The action was dismissed 
and the action of the Secretary sustained. See Anna R. 
Pahl v. Marion Clauson and Oscar L. Chapman, Civil No. 
3309-48 (unreported), decided by Judge McGuire on De- 
cember 13, 1950. It is submitted that the rule followed 
here by the Secretary is merely an application of the 
general rule adopted by the courts to the effect that a 
change in construction should be applied only prospec- 
tively. See Great Northern Ry. v. Sunburst Co., 287 US. 
358, 364; Warring v. Colpoys, 122 F.2d 642, 645-647, 74 
App. D.C. 303, 306-308; ef. United States v. Alabama Rail- 
road Company, 142 U.S. 615, 621. 

Finally the Secretary’s action is, we submit, supported 
by the decision in El Paso Brick Co. v. McKmight, 233 
U.S. 250 (1914). Im the cited case, the El Paso Brick 
Company had made a number of placer mining locations 
in 1908. In support of its application for a patent it 
submitted an improperly executed affidavit of posting, 
ie., an affidavit not executed before an officer residing 
in the land district, as required by Rev. Stat. 2335. There 
was no question that the land had been properly posted— 
the only defect was in the form of the affidavit submitted 
as proof. The brick company paid the requisite fees and 
was issued a final receipt by the registrar. However, a 
protest was then filed and in 1908 the Secretary refused 
to issue the patent because of the defective affidavit. In 
1905 McKnight had filed conflicting mining claims on the 
same property and when the brick company again applied 
for a patent, McKnight instituted a suit in the state court, 
as provided by Rev. Stat. 2326, to try the right of pos- 
session. The Supreme Court held that the sole question 
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was whether the patent had been properly refused in the 
first proceeding because of the irregularity in the affidavit. 
It decided this issue in favor of the brick company and 
it held that the Secretary should have permitted correction 
of the procedural defect even though McKnight’s rights 
as a locator had attached in the meantime. The Court 
said, pp. 258-259: 


* * * The Government does not deal at arm’s length 
with the settler or locator and whenever it appears 
that there has been a compliance with the substantial 
requirements of the law, irregularities are waived or 
permission is given even on appeal, to cure them by 
supplemental proofs. United States v. Marshall Min- 
mg Co., 129 U.S. 579, 587. In the present case such 
proof by supplemental affidavits, property executed, 
showed that the land had been properly posted. * * * 
Under the law, jurisdiction depended upon giving 
notice by publication in a newspaper, by posting in 
the land office, and by posting on the land itself,—the 
statute directing how the giving of such notice should 
be proved. But irregularities in complying with such 
directory provision could be cured, and when cured, 
as it was here, the patent should have been issued. 


Admittedly one who holds a final receipt has more of a 
property interest than one who has merely made an 
application for a lease. But the principle applied by 
the court is the same as that applied by the Secretary 
here, i.e., that mere irregularities in an application can be 
cured even after application for the same land has been 
filed by third parties. It is not “illegal” for the Secre- 
tary to permit the curing of a defect and, of course, it 
is only on the ground of patent illegality that his actions 
can be challenged here. Ickes v. Underwood, 141 F.2d 
046, 547, 78 US. App. D.C. 396, certiorari denied 323 
US. 713. 

Traditionally the Congress has assigned to the Secretary 
of the Interior the general administration of the public 
land laws. Thus it has been stated that “in the important 
matters relating to the sale and disposition of the public 
domain, the surveying of private land claims and the 
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issuing of patents thereon, and the administration of the 
trust devolving upon the Government, by reason of the 
laws of Congress or under treaty stipulations respecting 
the public domain, the Secretary of the Interior is the 
supervising agent of the Government to do justice to all 
claimants and preserve the rights of the people of the 
United States.” Knight v. Land Association, 142 US. 
161, 177 (1891); Umited States ex rel Roughton v. Ickes, 
101 F.2d 248, 252, 69 U.S.App. D.C. 324 (1938). In the 
Knight case (142 U.S. at p. 181) the Supreme Court 
quoted its earlier decision in Williams v. United States, 
138 U.S. 514, 524, as follows: 


It is obvious, it is common knowledge, that in the 
administration of such large and varied interests as 

are intrusted to the Land Department, matters not 
| foreseen, equities not anticipated, and which are, 

therefore, not provided for by express statute, may 

sometimes arise, and, therefore, that the Secretary 

of the Interior is given that superintending and 

supervising power which will enable him, in the face 
of these unexpected contingencies, to do justice. 


Following this, the court stated: 


It makes no difference whether the appeal is in 
regular form according to the established rules of the 

' Department, or whether the Secretary on his own 
motion, knowing that injustice is about to be done by 
some action of the Commissioner, takes up the case 
and disposes of it in accordance with law and justice. 


So here, when the existing administrative practice was 
revised by the Secretary, equities arose in favor of all 
applicants who were first to file and had filed in accord- 
ance with the prior practice, and the power resides in the 
Secretary, even though such equities are not anticipated 
and hence not provided for by statute, to afford relief. 
Whether “justice to all claimants” is best achieved by per- 
mitting the correction of technical deficiencies in order to 
subserve the fundamental “first in time” policy declared 
by Congress is a subject particularly within the com- 
petence of the Secretary. And in the circumstances here 
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presented, his decision to permit such correction was, we 
submit, in furtherance of justice and fairness. 

We come now to appellant's reliance (Br. 10-12) on this 
Court’s decision in McKay v. Wahlenmaier, 226 F.2d 35, 
96 App. D.C. 313 (1955) as requiring this Court to re- 
verse the judgment here. Our first reaction to this claim 
is that, if it were true, it would lead to an obviously un- 
just result here, and that therefore the Wahlenmaier de- 
cision should be reappraized” Bat it Sleviy ete 
The Wahlenmaier case is so far removed from this case 
on the facts and the issues involved that it exerts no such 
compulsion on this Court as appellant suggests. 

The Whalenmaier case involved public land, not ac- 
quired land; hence there was and could have been no 
question of dual and different regulations. It was quite 
clear, to the Bureau of Land Management, the Secretary 
and the Court what the regulations were. This Court, as 
shown by its opinion, considered that the applications 
filed in behalf of the Culbertson & Irwin Corporation, by 
Culbertson individually, and by Irwin individually, were 
collusive and that there was a deliberate withholding of 
information which the regulations required to be fur- 
nished. The Court was also impressed by the fact that 
the Secretary had himself indicated he would like to have 
cancelled the Culbertson lease but considered he-lacked the 
power to do so. The Court also seemed to consider that 
in failing to cancel, the Secretary was going against his 
own past practice and making an exception in the Wahlen- 
marer case, the Court stating that he is “bound, we think, 
to treat alike all violators of his regulation.” Moreover, 
an important element of the Wahlenmaier situation was 
the fact that in this Court’s view Culbertson was getting 
three chances at a lease and thus was getting an unfair 
advantage over other applicants. No such situation is 
presented here. 

Clearly, the instant case is different, There is no ques- 
tion of fraud or of deliberate withholding of information 
by DeArmas which the existing administrative practice 
and interpretation of the regulations required to be given. 
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On the contrary, the administrative practice, as it had 
been formulated by the Bureau of Land Management at 
the time DeArmas filed his first application, called for 
nothing other than he furnished. And if, as we have 
shown, the Secretary in the circumstances here present 
properly allowed a curative period, he was not in doing 
So waiving a violation of a regulation which under the 
administrative practice in effect when DeArmas first filed 
had to be complied with, as in Wahlenmaier, but permit- 
ting applicants to cure applications which fully conformed 
to the administrative practice prior to the first Hooper 
decision and which therefore could not have been known 
to be violative of any regulation until the Secretary, in 
that decision, reversed the practice. And, as the Secre- 
tary has pointed out, the Secretary is not, as this Court 
considered in the Wahlenmater case, waiving compliance 
for one individual. In the second Hooper case he required 
compliance but, in the circumstances, felt that all persons 
in Hooper’s situation (and that includes appellee De- 
Armas) should be given a period of grace. 


I 


The Secretary Does Not Agree With the Contention of 
Appellee DeArmas That the Acquired Land Regu- 
lation, While It Was In Effect, Was Invalid. 


Appellee DeArmas, while agreeing that the Secretary 
has the power to permit the curing of technical defects 
in the circumstances here presented, concentrates on the 
proposition that, because the acquired lands regulation, 
43 C.F.R. 200.5, was different from the public lands regu- 
lation by additionally requiring a listing of other lease- 
holdings with their serial numbers, it was beyond the 
power of the Secretary and therefore invalid. If the 
Court finds that the Secretary properly allowed a cura- 
tive period, it does not reach this question. But if it 
should reach it, we disagree with this contention of 
DeArmas. 

DeArmas stresses the statutory provision that the regu- 
lations under the Acquired Lands Act were to be the same 
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as the public lands regulations, to the extent that they are 
applicable, and proceeds to argue that, as to the particular 
regulation here involved, there was no reason for any 
difference. We agree of course, that Congress intended 
that the Secretary should prescribe the same regulations 
where in his opinion there was no reason for a differ- 
ence, and it may be conceded for purposes of this dis- 
cussion that as to the acreage limitation there was no 
necessity for differing regulations. That the Department 
so considered it is indicated by the facts, which DeArmas 
stresses, that prior to December 29, 1948, the regulations 
were the same, and after the second Hooper decision 
brought the matter to his attention, the Secretary 
promptly brought the acquired lands regulation into line 
with the public land regulation. These regulations, of 
course, originate in the Bureau of Land Management and 
the failure to change the acquired land regulation was no 
doubt due to the failure of the Bureau to submit a revi- 
sion for approval, presumably because it no longer re- 
garded the listing provision in the acquired land regula- 
tion as applicable. 

The point we make here is that in opposing the argu- 
ment of DeArmas we are not contending that the Secre- 
tary could wilfully violate the “sameness” policy declared 
by Congress, and that this is not a case where he did so. 
But even if one agrees with DeArmas that there was no 
need for a difference, it does not, we think, follow that a 
regulation which is different is w#so facto invalid. De- 
Armas concedes that separate regulations were to be pro- 
mulgated under the Acquired Lands Act; if it were not 
so there would be no need for a provision that they be 
the same to the extent the public lands regulations are 
applicable. But DeArmas asserts the right to determine 
for himself whether in any given respect there is no need 
for a difference and to proceed in accordance with the 
public land regulation. The fact that DeArmas can make 
out a strong case for his view that in this particular case 
there is no need for a difference is beside the point. There 
may well be areas where the question might be a close 
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one or where the Secretary’s promulgation of a different 
regulation had ample support in reason. 

DeArmas’ argument would carry weight if the Secre- 
tary, by reason of the difference, impaired his statutory 
rights. But 43 C.F.R. 200.5 did not of course do so. The 
regulation was a proper one in the sense that it was justi- 
fiable as an implementation of the acreage limitation im- 
ported into the Acquired Lands Act by reference from 
the Public Lands Act. In other words it was unques- 
tionably valid and effective prior to the change of the 
public land regulation and DeArmas does not contend 
otherwise. DeArmas’ only attack on it is that thereafter 
it was different. Stated in its ultimate form, DeArmas 
would assert a right to read the Acquired Lands Act, 
determine that on a certain aspect there should be no 
difference, and go immediately to the public land regula- 
tions without looking at those promulgated under the 
Acquired Lands Act. He perhaps would not wish to 
argue that he could ignore the acquired lands regulations. 
But if he looked at them and so found 43 C.F.R. 200.5 
there was no reason, other than the Bureau’s administra- 
tive practice, why he should not comply with it. The 
additional requirement was not burdensome and it could 
be no more embarrassing to any applicant than the state- 
ment required by the public land regulation. In short, 
we think it was for the Secretary, not DeArmas, to change 
the regulation. 

Finally, DeArmas’ contention would lead to the same 
difficulties at the other end of the scale as the Secretary 
has rescued him from. This is so because applicants have 
a right to rely on the regulations as promulgated under 
the Acquired Lands Act and under DeArmas’ theory all 
who have so relied upon the acquired lands regulation, 
43 C.F.R. 200.5, between December 29, 1948, and the time 
when it was changed in November, 1954, have failed to 
comply with what DeArmas says is the only valid regu- 
lation, the public lands regulation. This follows because 
from December 29, 1948, to January 28, 1951, the public 
lands regulation required both a specific listing of the 


« “#) 
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applicant’s holdings, plus a statement that he did not 
have in excess of the statutory leaseholdings, and from 
January 28, 1951, the public land regulation still requires 
such a negative statement. Since the acquired land regu- 
lation never, until it was changed in November, 1954, re- 
quired such a statement but only a listing, all applications 
giving what was required by the first acquired land regu- 
lation, and thus giving no negative statement, would be 
invalid under DeArmas’ view. 

We think Congress did not intend such results and 
that they should not be countenanced. The Secretary 
adheres to his view, expressed in the second Hooper de- 
cision, that the acquired land regulation, as it stood when 
DeArmas filed his first application, was until changed in 
November, 1954, a valid regulation. 


Til 


Appellant’s Present Claim That There Are Genuine 
Issues of Fact Is Without Merit. 


Appellant asserts (Br. 14-15) that on the Secretary’s 
theory of decision there were genuine issues of ma- 
terial facts—one concerning the existence of the “BLM 
‘practice’ ”’ and the other as to whether appellee DeArmas 
filed his original application in reliance on that practice, 
and that those facts were put in issue in the district 
court. 

These questions were not raised or sought to be put 
in issue by appellant in the district court. Both the Sec- 
retary and appellee DeArmas in their motions for sum- 
mary judgment (App. 17-18) specifically alleged that 
there was no genuine issue as to any material fact. AI- 
though counsel stipulated that appellant have time to 
answer these motions, and a further stipulation was filed 
(App., wmfra, p. 26), no such answer was ever filed. 
There was thus no traverse of any kind of the allega- 
tions in appellees’ motions that no genuine issue of fact 
was present. All appellant did was to file his own mo- 
tion in which he stated merely that it appeared from 
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appellees’ “pleadings” and “admissions,” on which he 
would rely in support of his motion, that “there is no 
genuine issue as to any material fact.” 

Appellant cites isolated statements in his trial brief 
as raising these issues. But briefs do not constitute 
pleadings. Appellant apparently recognizes this when 
he states (Br. 14) that “The appellee offered no affidavits 
and so the appellant offered no counter-affidavits. The 
appellee merely asserted these matters in the brief, and 
the appellant denied them in his brief and argument.” 

Finally, there is no genuine issue of fact. The policy 
of the Department is expressed by the actions of the 
Department and is set forth in the second Hooper deci- 
sion. Appellant’s statement which he quotes from his 
trial brief (Br. 4, fn. 3) that “the Secretary did not 
* * * make a finding of fact that such a BLM practice 
did exist” is mere shadow boxing. The existence of such 
a practice was the sole basis on which the Secretary re- 
versed himself in the second Hooper decision. As to the 
question whether DeArmas relied on the practice, this is 
immaterial under the second Hooper decision. The Secre- 
tary held (App. 34) that in view of the administrative 
practice he would, “in the interest of administrative 
fairness,” allow all who prior to August 31, 1954, had 
filed applications which, while they did not comply with 
his announced interpretation of the regulations, did 
comply with the practice theretofore put into effect by 
the Bureau of Land Management, and this was entirely 
just. DeArmas is within the class specified. 


23 
CONCLUSION 


It is submitted that, for the reasons advanced in 
Point I of this brief, the judgment of the district court 
should be affirmed. 


Respectfully, 


PERRY W. MORTON, 
Assistant Attorney General, 


ROGER P. MARQUIS, 
FRED W. SMITH, 
Attorneys, 
Department of Justice, 
Washington, D. C. 
OCTOBER 1957 
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APPENDIX 


The relevant public land regulations promulgated under 
the Mineral Leasing Act of February 25, 1920, as amended, 
41 Stat. 437, 30 U.S.C. 181 et seq., are as follows: 


Circular 1624, 11 F.R. 12959, 43 C.F.R. 192.42(c), 
October 28, 1946 


§192.42. Applications for noncompetitive leases. 


* * * e 


The application must contain in substance the fol- 

lowing: 
* * * s 

(c) A statement of the interests, direct and in- 
direct, held by the applicant in oil and gas leases, 
and applications therefor on public lands in the same 
State, identifying by serial number the records where- 
in such interests may be found. 


Cireular 1719, 138 F.R. 9567, 43 C.F.R. 192.42(a) (3), 
December 29, 1948 


§192.42. Applications for noncompetitive leases. 
* * e Ld 


(a) The application must contain in substance the 
following: ‘ ss ‘ ‘ 
(3) A statement of the interests, direct or indirect, 
held by the applicant in oil and gas leases issued 
- under the act of February 25, 1920 (41 Stat. 437; 30 
U.S.C. 181) as amended, and applications for such 
leases, covering lands in the same State, identifying 
by serial number the records wherein such interests 
may be found, together with a statement that such 
interests, with the acreage applied for, do not exceed 
in the aggregate 15,360 acres in the State. 


Cireular 1773, 15 F.R. 8583, 43 C.F.R. 192.42(a), 
January 28, 1951 


§192.42. Offer to lease, and issuance of lease. (a) 
To obtain a non-competitive lease an offer to accept 
such lease must be made on Form 4-1158, “Offer to 
lease and lease for oil and gas, * * *. 

[The form referred to contained a statement to the 
effect that the applicant’s lease holdings did not ex- 
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ceed the statutory limit of 15,360 acres in the same 
State.] 


The relevant regulations promulgated under the Mineral 


Leasing Act for Acquired Lands, 61 Stat. 914, 30 U.S.C. 
sections 351-359, are as follows: 


Circular 1668, 12 F.R. 8678, 43 C.F.R. 200.5(a), 
December 16, 1947 

§200.5. Supplemental mformation required im lease 
or permit applications, and place for application- 
filmg. In addition to the information required by the 
appropriate regulations, referred to in $200.4, each 
application for a lease or permit must contain (a) a 
separate statement of the applicant’s interests, direct 
and indirect, in leases or permits for similar mineral 
deposits, or in applications therefore, on Federally- 
owned acquired lands in the same State, identifying 
by serial number the records where such interests 
may be found, * * 
Gaeuias 1886, 19 FR. 7127, 43 C.F.R. 200.5(a) (1), 
November 3, 1954 

§200.5. Supplemental information required m of- 
fers and applications for leases and permits; place 
of filimg. (a) Each offer or application for a lease 
or permit must contain (1) a statement that appli- 
cant’s interest, direct or indirect, in leases, permits 
or applications for similar minerals does not exceed a 
maximum chargeable acreage permitted to be held 
for that mineral in federally owned acquired lands 
in the same State, * * *. 


The relevant docket entries are as follows: 
‘Civil Docket 


United States District Court for the District of 
Columbia, Number 2125—’56 
1956 


May 21 Complaint, appearance, Exhibit “A”, “B”. 
July 18 Answer of deft. to complt; c/m 7-18-56 app. 
Perry W. Morton, & Thomas L. McKevitt. 
Aug. 10 Order granting J ohn C. Dearmas, Jr. leave 
to intervene as a party deft. (N) Tamm, J. 
Aug. 13 Answer of intervener to complt; app. Mar- 
vin J. Sonosky | 
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Motion of intervener for summary judg- 
ment; c/m 4-1-57; exhibits A, B, C; brief; 
M.C. 4-1-57 

Motion of deft. for summary judgment; c/m 
4-8-57; P & A; MC 4-9-57 

Stipulation of counsel that pltf. may file 
answer to deft’s motion for summary 
judgment, and intervener’s motion for 
oe judgment by and including May 

, 1957. 

Stipulation extending time for pltf. to an- 
swer motion for summary judgment. 

Motion of pltf. for sammary judgment; c/m 
5-5-57; P & A; MAC. 5-7-57 

Response of deft. to pltf’s motion for sum- 
mary judgment; ¢c/m 5-9-57 

Intervener’s response to pltf’s motion for 
summary judgment; ¢c/m 5-8-57 

Intervenor’s motion for summary judgment 

Plaintiff’s motion for summary judgment 

Defendants motion for summary judgment. 
Argued & Submitted (Rep. Thomas H. 
Doran). MeQuire, J. 

Order denying pltf’s motion for summary 
judgment; & granting deft’s motion for 
summary judgment & intervenor’s motion 
for summary judgment; & judgment for 
deft; & dismissing complaint. (N) Mc- 
Garraghy, J. 

Notice of appeal of pltf. (notice to Thomas 
L. McKevitt & Marvin J. Sonosky) (De- 
posit by Nakasian $5.00). 


A true copy 
TEST: 
Harry M. Hull, Clerk 


By Doris L. Fisher [SEAL] 


WZ ov. 8. Government Printing OFrice: 1997 4435950 614 
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APPELLANT'S REPLY BRIEF AND APPENDIX I 


IN THE 


United States Court of Appeals 


For tHE District or CotumsBia Circurr 
No. 14,095 


PATRICK A. McKENNA, 
Plaintiff-A ppellant, 
vs. 


FRED A. SEATON, Secretary of the Interior, 
Defendant-Appellee, 


JOHN C. DEARMAS, JR., 
Intervener-A ppellee. 


Introduction 


In his brief before this Court,* the Secretary does not 
dispute the facts or the law relied upon by appellant and 
set forth in appellant’s brief. The Secretary, rather, 
characterizes the appellant’s demonstration that the Secre- 
tary must be required to perform his ministerial duties, as 
‘highly technical’’. He poses the question for this Court 
whether, despite his mandatory ministerial obligations, 
he was ‘‘clearly wrong’’ in deciding to issue a lease to the 
intervener, deArmas, where he had rationalized his de- 
cision in terms of ‘‘fairness and equity’’ based upon a set 
of his own fact premises. 


We relegate to Appendix IT herein a detailed discussion 
of the cases cited in the Secretary’s brief. 


* Only the typewritten brief has at present been served so that reference is 
made herein to the typewritten pages. 
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“Fairness and Equity” 


In asserting the ‘‘fairness and equity’’ idea, the Secre- 
tary relies upon two subordinate positions: 


First, that even though regulation 43CFR200.5 was ad- 
mittedly mandatory, he should still be in a position where 
he can exercise discretion in ‘‘fairness and equity’’; and 


Secondly, that the authority for the doctrine of ‘‘fairness 
and equity’’, resides in the Secretary’s second Hooper de- 
cision, 61 I. D. 350 (App. 27-34). 


Treating with the first matter of exercising discretion in 
applying ‘‘fairness and equity’’, appellant has shown on 
pages 10 through 12 of his brief that this Court has already 
ruled in McKay v. Wahlenmaier, 226 F. 2d 35, 47° that 
while the question of 


‘‘Whether to offer land for lease is a discretionary 
matter with the Secretary’’, 


once he has 


‘‘invited applications for a noncompetitive lease, he 
has no discretion as to selecting the lessee; the statute 
awards the lease to the first qualified applicant. That 
is to say, it is then the plain legal duty of the Secretary 
to perform the merely ministerial act of issuing a 
lease to such applicant’’ (emphasis supplied). 


While, as above stated’ by this Court and as further 
demonstrated in appellant’s brief, therefore, the Secretary, 
as a matter of law, clearly had no discretion to apply. 
‘‘fairness and equity’’ or any other discretionary test, the 
appellant would point out that even the basis for alleged 
‘‘fairness and equity’? propounded by the Secretary in 
the second Houoper case does not exist in the present factual 
situation. 


* The discussion by the Secretary on page 7a of his brief, relating to McKay 
v. Wahlenmater, ignores the fact, pointed out on pages 10 and 11 of the 
appellant’s brief, that this Court expressly decided that case on the independent 
ground contended for by the appellant. 
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It is thus in order to examine what is the origin of and 
basis for this ‘‘fairness and equity’’ idea. Assuming, 
arguendo, there really had been a BLM ‘‘practice’’ or ‘‘in- 
terpretation’’ of ignoring admittedly mandatory regula- 
tion 43CFR200.5, the rationale of ‘‘fairness and equity’’ 
originated in the second Hooper case where it was held 
that relief should be given those 

‘‘who relied on the Bureau’s interpretation of the 
regulation’’ (App. 28). 
Again, at a later point in the second Hooper case, the 
Secretary again limited relief (App. 33-top) 


“‘to persons relying on the erroneous administrative 
construction’’. 


At a later point, in the second Hooper case, the Secretary 
once more reiterated that this so-called ‘‘fairness and 
equity’’ is to apply to those who 


‘‘filed an application deficient in this respect in re- 
liance upon the administrative construction’? (App. 
33-middle). 


It is significant that the intervener, himself, on page 6 
of his brief, fully agrees with appellant that 


‘‘The Secretary rested his Second Hooper decision on 
the view that fairness and equity called for the relief 
he was granting, taking into consideration the ap- 
plicants’ reliance upon the: administrative interpreta- 
tion of the regulations andthe practice of the Bureau 
of Land Management’’. 


With regard to this matter of reliance, however, the 
Secretary finds himself in a dilemma. If the Secretary had 
taken issue with appellant’s challenge before the District 
Court that deArmas was not one of the relying class, then 
he would have admitted there was at least one material 
fact in dispute which, as stated on pages 4, 5 and 14 of the 
appellant’s brief, would have precluded granting summary 
judgment for the defendant. If, on the other hand, the 
Seeretary were to admit that deArmas did not rely upon 
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the alleged BLM practice, then the second Hooper case 
would not be authority for the Secretary’s ruling to grant 
the lease to deArmas. Without the second Hooper case, 
indeed, the Secretary’s action stands out as clearly arbi- 
trary and capricious. 


We thus find in the Secretary’s brief before this Court 
the rather startling fact that the Secretary takes the posi- 
tion of begging the major issue of reliance but, none-the- 
less, of holding on to second Hoover as authority for grant- 
ing the lease to deArmas. Thus the Secretary now says: 


‘“*As to the question whether deArmas relied on the 
practice, this is immaterial under the Second Hooper 
decision.’’ 


By thus reading out of the second Hooper case, the whole 
reason for the alleged ‘‘fairness and equity’’, namely, the 
reliance above-quoted from several portions of that de- 
cision, the Secretary tries to avoid the actual fact that an 
issue, material to the theory of the defendant’s motion for 
summary judgment, was disputed.” 


As a matter of fact, there is absolutely nothing in the 
pleadings or in the record as a whole to demonstrate in the 
slightest any such reliance by deArmas. To the contrary, 
it is significant that deArmas has at no time stated either 
that he knew the said BLM ‘‘practice’’ existed at the time 
he filed his application, or that he had relied upon the same. 


It is evident, therefore, that the second Hooper decision 
(the origin of the ‘‘fairness and equity’’ idea) is no basis 
for the Secretary granting the lease to deArmas to the 
detriment of appellant who did rely on the regulations and 
declared policy of the Secretary. 


*It should again be noted, as discussed on pages 4, 5, and 15 of appellant’s 
brief, that the appellant’s motion for summary judgment is based upon different 
grounds than the Secretary’s motion and does not require the acceptance or 
rejection of these facts matcrial to the Secretary's motion. 
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As stated by appellant on pages 2 and 3 of his brief, and 
not denied by the Secretary, indeed, 


‘‘But for a * * * second Hooper case * * * it is agreed 
by the parties that the appellant would be ‘the person 
first making application for a lease who is qualified 
to hold a lease’ ”’. 


Appellant’s Right to “Fairness and Equity” 


In his zeal to issue deArmas a lease, the Secretary has not 
only tried to apply the doctrine of the second Hooper case 
to others than the specific relying class for which re- 
lief was therein intended, but he has overlooked that the 
appellant is also entitled to considerations of ‘‘fairness and 
equity’’. 

The Secretary justifies his action on the basis that he 
gave all violators of the mandatory regulation 43CFR200.5 
who had relied on the BLM ‘‘practice’’ the same relief 
(though there is no proof that there was any other ‘‘viola- 
tor’? besides deArmas). He overlooks the fact, however, 
that in so doing, he deprived those who complied with that 
regulation of the same treatment and rights afforded com- 
pliers by his long-established policy in foree both before and 
subsequent to this singular case; i. e. (1) to permit defective 
applications to be corrected, but only with effectiveness as 
of the date of correction; and (2) to grant a lease to the 
first person making a complaint application who qualifies. 


Does not one who complies with all published regulations 
and policies have equities on his side, moreover, that do 


*Edwina S. Elliott, 56 I. D. 1 (1936); Rigby v. O'Connell, A-24585 (May 
13, 1948) ; E. A. Wight, 60 I. D. 215 (1948): H. L. Rath et al., 60 I. D. 225 
(1948) ; Margaret Prescott, 60 I. D. 341 (1949); Mary I. Chapman, Harry 
M. Kirchner, 60 I. D. 376 (19493; James Des Autels, 60 I. D. 513 (1951); 
Jean C. James, A-25956 (Nov. 16, 1950) ; Clifford Thorp Woodward, A-25905 
(Supp.) (June 15, 1951); Adah G. Macauley, A-26419 (Sept. 3, 1952); 
Transco Gas & Oil Corporation, Joan Ford, A-26436 (Dec. 8, 1952) ; J. Martin 
Davis ct al., A-26564 (Jan. 12, 1953) ; Ernest W. Sawyer, Jr., A-26573 (Jan. 
27, 1953); J. L. Dougan et al., A-26774 (Sept. 1, 1954). W. M. Vaughey, 
George W. May BLM A-036780, 039064 (Miss.) (April 19, 1957). See, also, 
McKay v. Wahlenmaier, 226 F. 2d 35. 40. 
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not inure to others who, for undisclosed reasons, choose 
to flout such regulations and policies and rely, instead, on 
‘‘inside’’ information? 


We know of no principle of equity which would sanction 
the Seeretary’s divesting appellant of his right as the first 
qualified applicant in favor of the intervener. 


The District Court Was Without Authority To Grant 
Appellee’s Motion For Summary Judgment 
In his brief, the Secretary denies that the appellant 
raised issues of fact bearing upon the Seeretary’s mo- 
tion for summary judgment because ‘‘no * * * answer was 
ever filed’’. 


The intervener similarly states that those issues were 
‘‘never asserted in the court below’’ and constituted ‘‘a 
complete afterthought.”’ 


The Secretary does admit, however, that these issues 
were raised in appellant’s brief before the District Court, 
termed ‘‘ points and authorities’’ and, indeed, typical quota- 
tions from those ‘‘points and authorities’? demonstrating 
the raising of those issues are set forth on page 4 of appel- 
lant’s brief before this Court. 


What the Secretary and the intervener have overlooked 
is the fact that the appellant, in filing a counter motion for 
summary judgment, (App. 40, 41) filed, at the same time, 
his accompanying brief or ‘‘points and authorities’? which 
were clearly stated in the plaintiff’s motion to be offered 
not only in support of plaintiff’s counter motion, but in 


‘‘opposition to the motions of the defendant and inter- 
vener’’. 


This is certainly an ‘‘answer’’ and a raising of issues 
in ‘fopposition’’ to appellees’ motions. 


a ¢ 
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These facts relied upon by appellees were thus actually 
put in dispute and the District Court improperly cut the 
appellant off from proving these issues. 


But even if this Court, despite its holdings in McKay v. 
Wahlenmaier and the long line of authorities in accord 
therewith, wishes to support the appellees, it would be do- 
ing so in the face of the following admitted and not-so- 
savoury facts: 


. The Secretary himse!f (App. 33) ‘‘was not aware of 
the Bureau’s practice’’ for almost four years; 


. The ‘‘Department was not aware of the Bureau’s 
practice’’ for almost four years; 


3. The Solicitor ‘‘was not aware of the Bureau’s prac- 
tice’’ for almost four years; 


. The Bureau itself had remained strangely silent on 
its ‘‘practice’’? for almost four years despite its 
knowledge of consistent published Department deci- 
sions in this very four-year period in conflict with this 
‘‘practice’’, and requiring enforcement of such man- 
datory regulations (See McKay v. Wahlenmaier, p. 41, 
and the numerous cases. in footnote 3 herein) ; 


. The public had never been informed or notified in any 
way at all of this ‘‘practice’’ over the four-year 
period ; 


. The Secretary declined to make a finding of fact that 
there was such a ‘‘practice’’, couching his words, 
rather, behind the phrase ‘‘Apparently’’ (App. 31), 
and there is no finding or even suggestion that this 
‘*practice’’ was uniformly applied to all applicants 
filing in this period ;* 


. Only after the appellant filed his fully compliant ap- 
plication did the ‘‘practice’’ suddenly, within a very 
few days, come to light; 


*The most that the Secretary states is that many applications have been 
processed that did not comply with 43CFR200.5; but not so with all applica- 
tions and not so in a single case where there were competing applicants. 
Footnote 3, indeed, demonstrates the consistent policy with regard to con- 
tested cases. The time has long-since passed for appeals under the Depart- 
p veiage sree snes on any other such possible cases, if they even existed, which 

ey not. 
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8. Even though deArmas himself has never represented 
that he relied upon the ‘‘practice’’, the Secretary still 
attempts to make use of the ‘‘practice’’ just to defeat 
appellant and find justification for non-compliance 
on the part of deArmas; and 


. There is no denial of appellant’s assertion (Br. 8) 
that this is the only case involving a controversy be- 
tween one who supposedly filed consistently with the 
Bureau ‘‘practice’’ and one who complied with all the 
regulations as published and existing. 


Upon this record, this Court would then be sanctioning 
public officials (1) in ignoring ministerial duties and (2) 
in exercising preference for persons who are to receive 
public property rights on the basis of secret ‘‘practices’’, 
only known to ‘‘insiders’’. 


Perhaps significant, indeed, is the Freudian slip on 
page 17 of the Secretary’s brief, where, in attacking his 
own co-appellee deArmas for his position in this Court, 
the Secretary apparently feels the intervener should be 
more grateful for what 

‘the Secretary has rescued him from.’’ 


Admissions In Secretary’s Brief Suggest That Second 
Hooper Case Was A Sham 

Apart from the weight attached by the Secretary, in the 
second Hooper case, to the alleged BLM ‘‘practice’’ 
(despite his knowledge of facts 1 through 9 of the preced- 
ing topic), the Secretary has now made certain admissions 
in his brief before this Court that cast further grave 
doubts upon the motives behind the second Hooper de- 
cision. 


The whole basis for the rendering of the second Hooper 
ease is stated to reside in the existence of two facts: 


First, as summarized at the top of page 10 of the Sec- 
retary’s brief, 
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‘‘the Bureau’s earlier interpretation of that regula- 
tion’’ constituted ‘‘a change in the regulation”’ ; 


Secondly, 


‘‘the decision of August 3 (first Hooper case) holding 
that * * * 43CFR200.5 was mandatory, had the effect 
of adding a new requirement.’’ (App. 32.) 


Now, however, on page 9 of his brief, the Secretary 
admits that the 


‘“‘BLM ‘practice’ of not enforcing 43CFR200.5”’ ‘‘pat- 
ently’’ did not after all constitute 
‘a legal modification of that regulation’’. 


If, therefore, the BLM ‘‘practice’’ did not modify the 
regulation, it is clear that mandatory 43CFR200.5 re- 
mained in force unchanged at the time of the first Hooper 
decision. But the first Hooper decision merely reiterated 
the mandatory nature of 43CFR200.5 and thus it did not 

‘add a new requirement’’, 
as asserted in the second Hooper case. 


The second Hooper case, accordingly, really could not 
have served to give time for compliance with a ‘‘new re- 
quirement’’, as stated therein, and could thus only have 
served to favor certain applicants who were not in com- 
pliance with 43CF'R200.5, which regulation the Secretary 
admits on page 18 of his brief, was the only regulation 


‘<as it stood when deArmas filed his first anplication 
* * * until changed in November 1954 * * *”’ 


The foregoing makes clear that the second Hooper case 
is a sham and illusion in so far as it purports to provide 
authority for the Secretary to issue deArmas a lease on 
the basis of ‘‘fairness and equity.’’ 
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Intervener’s Brief 


On pages 13 and 14 of his main brief, appellant has an- 
ticipated intervener’s argument insofar as it differs from 
the Seeretary’s position. As shown, moreover, the actual 
decision of the judge who heard the case, (App. 44) was 
based upon ‘‘defendants’ motion’’, and not that of inter- 
vener. It is also significant that intervener cites no de- 
cisions at all to support his position. 


It might conduce to clarity to comment, however, upon 
intervener’s assertion on page 22 of his brief, that appel- 
lant has not set forth ‘‘a single reason”’ for having differ- 
ences in the public and acquired lands statutes. It is not, 
of course, for the appellant to read the Secretary’s mind 
or to substitute appellant’s judgment for that of Congress. 
The Seeretary, as late as the second Hooper case, however, 
still considered that there were such reasons, and, as point- 
ed out on page 13 of appellant’s brief, he originally so 
informed Congress and obtained the discretionary limita- 
tion ‘‘to the extent that they are applicable”’ in the statute. 


Perhaps, indeed, the fact that the Secretary had not yet 
accumulated records in the relatively new acquired lands 
program that were as complete as those acquired in the 
older public lands program, might have had bearing upon 
the Secretary’s reasons. 


It is, indeed, significant that the public and acquired lands 
requirements have never been the same and are still not the 
same. A comparison of these requirements on pages 26 
through 29 of intervener’s brief demonstrates this fact. 
At the present time, for example, public lands (page 28), 
as distinguished from acquired lands (page 29) ‘‘must be 
made on Form 4-1158, ‘Offer and Lease Form’ * * *’ No 


*In fact, it does not appear that deArmas actually complied with even the 
public Iands statute. as he alleges. on page 5 of his brief, by filing a Form 
4-1158; so that his argument that he only needed to comply with that statute 
and not the acquired lands statute falls of its own weight, even were it other- 
wise sound, which it is not. 





11 


such requirement exists in the present acquired lands reg- 
ulations. 


What a Pandora’s box the intervener would seek to open 
if the Seeretary’s discretion (given to him by Congress) 
as to the degree of applicability of similar regulations in 
the two programs were to be upset by the Courts! Appel- 
lant knows of no case, and it 1s significant that intervener 
cites none, that supports a Court’s substitution of its judg- 
ment for that of an administrative officer in connection with 
a discretionary matter such as this. 


The Secretary in his brief, furthermore, also goes to 
great lengths to show the speciousness of intervener’s posi- 
tion. In so doing, however, the Secretary inadvertently ad- 
mits the correctness of appellant’s position as against the 
Seeretary himself, to wit: 

‘‘the acquired land regulation, as it stood when 

deArmas filed his first application, was until changed 

in November, 1954, a valid regulation’? (page 18). 
and 


‘‘applicants have a right to rely on the regulations as 
promulgated under the Acquired Lands Act’* (page 
At) 


This is just what appellant maintains! 


Conclusion 


Although the controversy arising out of this BLM ‘‘prac- 
tice’’ actually involves only deArmas and McKenna and 
not a class of contestants, the significance of this case is 
that it deals with the integrity of the administrative prac- 
tice of an important Government agency. 


It presents to this Court an opportunity to re-affirm well- 
established legal principles, especially those involving the 
duties and obligations of public officials in dispensing of 
the public domain, to adhere to objective standards of per- 











formance in accordance with such established legal prin- 
ciples. 


To permit deArmas to prevail, would be to countenance 
public officials in ignoring their ministerial duties. Orderly 
government requires, as stated by this Court in the McKay 
ease, p. 43, and in the Supreme Court decisions cited on 
page 15 of Appendix IT herein, 


‘‘The Secretary is bound by his own regulation so long 
as it remains in effect * * * ‘that it binds him as acell 
as others while it 1s in effect is not doubted’ ”’, 


Even if other than ministerial duties were involved, 
moreover, (which they are not) to support deArmas would 
be further to countenance public officials in choosing the 
persons whom they wish to receive public property for 
‘inside’? reasons hidden beyond the glitter of platitudes 
of promoting the public interest and of acting in ‘‘fairness 
and equity’’. 


Appellant respectively submits that as a matter of law 
he is entitled to summary judgment. 


Respectfully submitted, 


SAMUEL NAKASTAN, 
ROBERT H. RINES, 
RINES & RINES, 
Attorneys for Appellant. 
Washington, D. C. 


November, 1957. 
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APPENDIX II 


The Appellee’s Cases 


Our review of the cases cited by the Secretary shows that 
these cases support the appellant’s position entirely that 
he, as the first qualified applicant, is entitled to the issuance 
of lease as a matter of law. 


Indeed, as before stated, the Secretary finds no error 
with appellant’s authorities; he characterizes appellant’s 
ease, however, as ‘‘highly technical’’, and asserts that con- 
siderations of so-called ‘‘fairness and equity’’ should con- 
trol in favor of deArmas. 


We find no support, whatsoever, however, in a single one 
of the Secretary’s cases, for this present position that (1) 
he can ignore his own admittedly mandatory regulation, 
(2) ignore his long-established consistent policy of permit- 
ting amendments to applications, in cases where there is 
more than one applicant, but only as of the date of amend- 
ment; and (3) exercise discretion as to the selection of ap- 
plicants under this mandatory situation upon alleged prin- 
ciples of ‘‘fairness and equity’’. 


The El Paso Brick v. McKnight case, 233 U. S. 250 has 
nothing whatever to do with the present factual situation, 
dealing, rather, with a ‘‘directory’’ statute and not an 
admittedly mandatory statute as here (see page 2 of ap- 
pellant’s brief). 


Similarly, in Ickes v. Underwood, 141 F. 2d 546, the ques- 
tion involved the exercise of discretion by the Secretary 
in finding facts as to the purpose of an application. It 
did not involve a mandatory statute which gave rise to what 
this Court in McKay v. Wahlenmaier termed, page 47, a 
situation where the Secretary ‘‘has no discretion as to 
selecting the lessee’? and where, to the contrary. he has 
‘the merely ministerial act of issuing a lease’’. 
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Of precisely the same nature is the factual situation in 
United States ex rel. Roughton v. Ickes, 101 F. 2d 248, where 
the statute, unlike that of the present case, involved only 
the granting of preference rights and left the matter of 
whether to issue a lease discretionary with the Secretary. 


‘Likewise, discretionary and not mandatory matters were 
involved in Williams v. United States, 188 U. S. 514 and 
Knight v. Land Assoctation, 142 U.S. 161. 


With regard to Great Northern Railway v. Sunburst Co., 
287 U. S. 358 (1932), Warring v. Colpoys, 122 F. 2d 642, 
United States v. Alabama Railroad Company, 142 U. S. 
615, they are authority for the prospective, not retroactive, 
application of changes in regulations and law. The case 
of Anna R. Pahl v. Marion Clauson and Oscar L. Chapman, 
Civil No. 3309-48 (unreported) in which an action was dis- 
missed, stemmed from the decision in Anna R. Pahl, A-24350 
(April 4, 1947) standing for the same proposition that a 
change in construction should be applied only prospective- 
ty. We adopt these authorities in support of appellant’s 
position that, by permitting deArmas to amend his appli- 
cation with retroactive effect (in contravention of a con- 
sistent long-standing policy to the contrary), the Secretary 
violated the prospective requirement of these cases. 


| As for Dorothy Bassie et al., Applicants, Mary Chapman 
and Harry M. Kirschner, Protestants, 49 I. D. 235 (1946), 
far from supporting the ‘‘fairness and equity’’ doctrine 
relied upon by the Secretary in the present case, it is author- 
ity for the proposition that adequate notice must be given 
to the public of a change in regulation. As the record in 
the present case shows, indeed, no notice to the publie (or 
to the BLM itself, to the Secretary, to the Department, or 
to the Solicitor) was ever given. over an alleged almost 
four-year span, of the alleged BLM change in construction 
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of mandatory provision 43CFR200.5. (See pages 16 and 17 
of appellant’s brief.) 


It is significant that the Secretary has avoided authori- 
ties dealing with the issue in this case, which is the effect 
of an admittedly mandatory regulation and statute and 
the duty of the Secretary thereunder. Chapman v. Sheri- 
dan-Wyoming Coal Co., 1950, 338 U. S. 621, 629; U. S. ex 
rel. Accordi v. Shaughnessy, 347 U. S. 260 (1954); and 
Service v. Dulles, 77 S. Ct. 1152: 


‘‘regulations validly prescribed by a government ad- 
ministrator are binding upon him as well as the citi- 
zen * * #7? ~ 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14095 


Patrick A. McKenna, APPELLANT, 
v. 


Frep A. Seaton, SECRETARY OF THE INTERIOR, 
AND 
JoHN C. pE ARMAS, JR., APPELLEES. 


PETITION OF APPELLANT FOR REHEARING AND REQUEST 
THAT SUCH HEARING BE HAD EN BANC 


Appellant, Patrick A. McKenna, by his attorneys, peti- 
tions this Honorable Court for rehearing upon the above- 
entitled appeal, and respectfully requests that such hear- 
ing be had en banc, and in support thereof respectfully 
shows: 


I. REHEARING SHOULD BE GRANTED TO RESOLVE THE 
CONFLICT BETWEEN THE PRESENT DECISION AND THIS 
COURT'S WAHLENMAIER DECISION. 


A. The Justices Of The Present Panel Admit To This 
Conflict. 


Dissenting Justice Prettyman, the one judge of the panel 
that decided the present appeal who was also involved in 
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the majority opinion in this Court’s earlier decision in 
McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 226 F.2d 
35 (1955) states: 


‘*We considered a somewhat similar problem under 
this Act in McKay v. Wahlenmaier and decided it in 
accordance with the view which I here indicate.”’ 


The majority in the present appeal, however, including 
Justice Washington, who dissented in the earlier Wahlen- 
maier case, disagrees, and has decided the present appeal, 
despite the fact that it involves the same mandatory regu- 
lation of the Secretary of the Interior considered in the 
Wahlenmaier case (but in connection with the acquired 
lands portion of the Mineral Leasing Act), upon the basis 
of Justice Washington’s minority dissent in the Wahlen- 
mater case, using even the precise phraseology of the dis- 
sent in the Wahlenmaier case that the ignoring of the man- 
datory regulation was not lacking in ‘‘reasonable’’ basis. 

This conflict between the present majority decision (cor- 
responding to the minority dissent in the earlier Wahlen- 
maier case) and this Court’s prior Wahlenmaier decision, 
would appear to require rehearing, and particularly before 
the full bench of this Court. 

"As stated by the Supreme Court, in dismissing a certifi- 
cate from a Court of Appeals, Wisniewski v. United States, 
353 U.S. 901, 902 (1957) 


‘“Whatever procedure a Court of Appeals follows to 
resolve these problems—and desirable judicial ad- 
ministration commends consistency at least im the 
more or less contemporaneous decisions of different 
panels of a Court of Appeals—doubt about the re- 
spect to be accorded to a previous decision of a dif- 
ferent panel should not be the occasion for invoking 
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so exceptional a jurisdiction of this Court as that on 
certification. It is primarily the task of a Court of 
Appeals to reconcile its internal difficulties. See In re 
Burwell, 350 U.S. 521; Western Pacific R. Corp. v. 
Western Pacific R. Co., 345 U.S. 247.’’ (emphasis 
supplied). 


B. Other Diametrically Conflicting Holdings 
Other illustrations of the absolute conflict between the 


present majority decision and that of the Wahlenmaier 
case are: 


1. The majority in the present case has ruled that 


‘‘the statute requires the lease to be granted to the 
first person making application ‘who is qualified’ ”’ 


irrespective of whether that ‘‘application’’ is or is not a 
valid application in compliance with the Secretary’s ad- 
mittedly mandatory requirements for a valid application. 

In the Wahlenmaier case, it was distinctly decided, to 
the contrary, that even if the appellant is the first to file 
and is im fact qualified, the statute does not permit the 
issuance of the lease unless the application is, at the time 
of filing, a valid application in compliance with the very 
same admittedly mandatory requirements for a valid ap- 
plication (for public lands) p. 39: 


‘‘Tn other words, was he properly qualified as an appli- 
cant? If he was not, the fact that his written request 
for the lease was the first one did not make him ‘the 
person first making application’ therefor .... even 
though he was otherwise ‘qualified’ under the Act to 
hold a lease.’’! 
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(See also, the Secretary’s own admission of this holding- 
contrary to the present majority holding, App. 26, foot- 
note 8). 

The present majority has thus fallen into the same error 
attributed to the Secretary by this Court in the Wahlen- 
maier case, p. 41; 1.e. the 


‘‘failure to distinguish between a qualified applicant 
and a qualified lease-holder’’. 


2. The present majority opinion holds that there is no 
‘‘regulation’’, ‘‘provision”’ or ‘‘principle of law or equity’’ 
that prevented the Secretary from permitting amendment 
of an application, which the majority concedes was 


“‘defective in omitting separate listing of other in- 
terests’’ 


as required by an admittedly mandatory regulation, ‘‘with- 
out loss of priority’? and to the detriment of an interven- 
ing valid application. 

In the Wahlenmaier case, however, this Court specifically 
ruled that the Secretary had established and was bound 
by consistent published holdings? 


‘““both before and after his decision in this case’’ 
(p. 41) 


that amendment to effect compliance with precisely this 
same mandatory regulation (for public lands) 


1A list is set forth at the bottom of page 5 of Appellant’s Reply 
Brief herein of some sixteen duly promulgated and published deci- 
sions of the Secretary supporting this Court’s finding in the Wahlen- 
maier case that the Secretary had at least since 1936, and extending 
right up to the present time, followed the administrative practice of 
permitting amendment in contested cases—but NOT nune pro tunc— 
except for the present singular case. 
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‘‘would have been effective only as of the date of 
amendment’’ (p. 40) 


and that 


‘fan application which fails to disclose the stock- 
holder’s interests .. . ‘will confer no priority on the 
applicant’ ’’ (p. 41). 


The Secretary himself, indeed, has admitted the correct- 
ness of this finding of such a consistent practice in the 
Wahlenmaier case, directly in conflict with the holding of 
the majority in the present case (see App. 26). As stated 
by Judge Prettyman in his dissent in the present case 


‘‘The vice in the present ruling is not that it permits 
amendment but that it permits nunc pro tunc amend- 
ment to validate a defective application after rights 
of another applicant have intervened.’’ 


3. In the present case, the majority states that though 
de Armas’ application was 


‘defective in omitting separate listing of other in- 
terests.... No regulation required the Secretary to 
hold that the defect in deArmas’ application deprived 
him of priority or disqualified him.’’ 


In the Wahlenmaier case, on the other hand, this Court 
flatly held that an applicant, p. 41, 


‘¢<who did not comply with the requirement that he 
list in his application his other interests was not a 
qualified lease applicant’ ’’ 
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as required by the statute and the duly published regulation 
promulgated in pursuance thereof, and that the Secretary, 
following his consistent precedents and published decisions, 
was required to 


“< ‘reject an application to lease which is defective 
because of the failure of the applicant to list his other 
interests’ ’’; 


and that such ‘‘defective application’’ 


‘¢ ‘will confer no priority on the applicant.’ ”’ 


These and other equally conflicting holdings require 
an early clarification by this Court as to whether the 
minority dissent in the Wahlenmaier case, as represented 
by the present majority opinion herein, is or is not now 
the law in this Court. 


C. Stil A Further Conflict With A Prior Decision Of 
This Court. 


As we read the majority opinion herein, it is based 
upon facts disputed by plaintiff-appellant? and material 
to defendant-appellee’s motion for summary judgment, but 
mot material to plaintiff-appellant’s counter motion predi- 
cated upon a different theory (see App. Brief 4; Appel- 
lant’s Reply Brief, 2, 3). They held, however, that the 
plaintiff-appellant, by filing his counter motion for sum- 


21. That there ever was in existence at the time (April 2, 1951) 
when de Armas filed his application such a “practice” adopted by the 
Bureau of Land Management of ignoring the mandatory regulation— 
particularly in view of decisions such as Clifford Thorp Woodward 
A-25905 (Supp.) rendered in the very period following de Armas’ 
filing insisting upon compliance with that regulation. 

2. That de Armas was one of the limited relying class for whom 
the Secretary purported to grant relief. 
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mary judgment inherently agreed that ‘‘there is no genuine 
issue as to any material fact.’’ 

This holding is in direct conflict with prior holdings of 
this Court, including Garrett Biblical Institute v. American 
University, 163 F.2d 265, 266, 82 App. D.C. 265, that a 
party who files a counter motion for summary judgment 
based upon a different theory than that of the other party 
and with regard to which the other’s party’s facts are 
immaterial, does not, by so doing, admit the other party’s 
facts as they relate to the other party’s motion: 


‘< ‘Tt does not follow that, merely because each side 
moves for a summary judgment, there is no issue of 
material fact. For, although a defendant may, on his 
own motion, assert that, accepting his legal theory, 
the facts are undisputed, he may be able and should 
always be allowed to show that, if plaintiff’s legal 
theory be adopted, a genuine dispute as to a material 
fact exists.’ Walling v. Richmond, 2 Cir. 154 Fed. 2d 
780, 784, Cert. den. 328 U.S. 870. . . . followed by this 
court in Krug v. Sante Fe... ., 81 U.S. App. D.C. 288, 
158 Fed. 2d 317.”’ 


This Court should resolve these diametrically opposed 
decisions, also. 


D. The Judges of the Present Panel of This Court Ad- 
mit That a Conflict Exists as to the Applicability of 
Vital Recent Decisions of the Supreme Court. 


The majority opinion herein flatly states that United 
States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 and 
Service v. Dulles, 354 U.S. 363 involve 


‘‘principles .. . not applicable”’ 


to the present case. 
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Dissenting Judge Prettyman equally vigorously insists 
that the present case is governed by 


‘*the plain holding of the Accardi case’’; 
and 


‘fis also supported by the ruling of the Supreme Court 
in Service v. Dulles. ... The rulings of the Supreme 
Court on the matter are explicit and unmistakable.”’ 


These Supreme Court rulings, Judge Prettyman points out, 
are also, as before stated, in full ‘‘accordance’’ with the 
prior decision of this Court of Appeals itself ‘‘in McKay 
v. Wahlenmaier.’’ 

This serious conflict as to what interpretation this Court 
is to place upon these Supreme Court decisions and its 
own prior decision should be resolved promptly to fore- 
stall what Judge Prettyman has termed at least ‘‘confu- 
sion’’, and, more properly, the 


*‘Chaos in the administrative law field (that) will 
result from the practice established im the present 


case.’’ 


Where a respected judge of this Court considers the 
import of the majority decision herein 


‘‘to return to the ‘Chancellor’s breakfast’ theory’’ 
and to substitute 
‘‘rule by men instead of by law’’, 


and where the law established in this case will affect 
thousands of present and future lease applicants, par- 
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ticularly under circumstances where, further to quote 
Judge Prettyman, 


‘Not law but the will of the Secretary will then gov- 
ern in respect to the beneficiaries of these great items 
of national wealth’’, 


it appears to be imperative for the full bench to look into 
the matter and resolve these conflicts. 


Il. REHEARING SHOULD BE GRANTED TO CORRECT ERRORS 
IN THE OPINION OF THE MAJORITY. 


There are also several errors advanced for the first time 
in the majority opinion in this case and which the appel- 
lant has had no previous occasion to discuss. These errors, 
indeed, are determinative of the issue decided by the ma- 
jority and demonstrate that the result reached can not be 
sustained under the law. 

We have already referred to the vital error of the 
majority under part I. B(2), above, that there was nothing 
that prohibited the Secretary from permitting nunc pro 
tunc amendments in contested cases. We have pointed 
out the consistent duly promulgated and published deci- 
sions and policies of the Secretary since at least 1936 up 
to the present time (except for the present singular case) 
that permit amendments to applications to take effect only 
as of the date of amendment. As a matter of law, the 
Secretary can not deviate from this consistent policy in 
this one case. This, alone, demonstrates the untenability 
of the majority position.* 


3 The Bassie et al., Chapman and Kirchner case referred to by the 
majority was no exception to this universal rule prohibiting nunc pro 
tunc amendments in contested cases. It involved merely the case 
where an applicant filed on the same day that a regulation was promul- 
gated. There was therefore insufficient notice for the regulation to 
be effective as against that applicant, so that time was provided for 
the notice to be sufficient for the applicant to comply. 
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Another vital error of the majority is that it based its 
decision that deArmas could be permitted to amend retro- 
actively upon alleged 


‘*reliance upon the administrative construction”’ 
of the mandatory regulation. 


There is absolutely nothing in the record, however, to 
support the majority’s holding that deArmas relied upon 
that ‘‘construction’’.2 There is absolutely nothing in the 
record to support that deArmas even knew there was such 
a ‘‘construction’’ when he filed his application. It is sig- 
nificant that neither the intervener nor the Secretary has 
ever asserted that deArmas so relied and, in fact, the 
Secretary disclaimed such reliance in his brief before this 
Court. 

Since such ‘‘reliance’’ is the basis of the ‘‘fair, reason- 
able and rational administrative action’’ approved in the 
majority decision, this error demonstrates the clear unten- 
ability of that decision for this reason, also. 

The majority appears, also, to have misread appellant’s 
complaint herein (App. 1), for that complaint involves 
only a conflict with the Secretary of the Interior and not 
a conflict with another individual. No relief is sought 
against deArmas. The appellant’s claim is solely against 
the Secretary, so that there is no basis for the erroneous 
attempt to distinguish from the Accardi and Service cases, 
supra. Equally applicable to the present case, indeed, is 
the majority description of the Accardz and Service cases 
as involving 


‘‘regulations . . . for the obvious purpose of aiding 
the Government in reaching a correct decision affect- 
ing an individual who claimed the benefit of the pre- 
scribed administrative procedures.”’ 


«> 
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Applying that test to the present case, the only result 
that can follow is that reached by Judge Prettyman.* 

Still a further error of the majority is the attempt to 
distinguish from the Wahlenmaier case upon the grounds 
that Culbertson’s violation of the regulation therein gave 
him, unlike the present case, 


‘‘more than one chance to acquire the lease, which 
was inconsistent with long established standards for 
the fair treatment of all applicants.”’ 


That matter of ‘‘more than one chance’’, however, is dis- 
cussed under topic II, p. 41, as the second independent 
ground of this Court’s decision in the Wahlenmaier case. 
This Court clearly, however, treated with the first ground 
under topic I, p. 40, alone; namely 


‘‘Culbertson’s failure to list in his applications his 
interests. ...”’ 


As to this first one ground alone—and apart from the 
‘‘more than one chance’’ ground, this Court clearly held 
in the Wahlenmaier case, p. 41 


‘‘The Secretary’s refusal to cancel on the first of the 
three grounds . . . was arbitrary and capricious ac- 
tion.’’ :; 


The majority appears not to appreciate that this ‘‘failure 
to list’? was the precise failure to list committed by de- 
Armas in the present case. While both Culbertson and 
deArmas were the first, and were qualified under the 


4 ElPaso Brick Co. v. McKnight, 233 U.S. 250, quoted by the 
majority, dealt with the utterly non-analogous situation of a “direc- 
tory” and not an admittedly mandatory statute, as here. 
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statute as not holding in excess of the statutory limita- 
tion, neither were qualified applicants as defined by the 
mandatory regulation for a valid application. The Wahlen- 
mater case clearly states, as before quoted, that both the 
statute and the mandatory regulation governing a valid 
application must be complied with. Both Culbertson in 
the Wahlenmaier case and deArmas in the present case 
failed to provide in their purported applications the same 
statement of interests, direct and indirect, held by the ap- 
plicant, identifying by serial number the records where 
such interests may be found, as required by the substan- 
tially identical mandatory regulations involved in these 
cases. 

Since the Wahlenmaier case clearly states that it was 
decided on this independent ground (‘‘first of the three 
grounds’’, p. 41; ‘‘on all three grounds upon which it was 
challenged’’, p. 46), it follows that Judge Prettyman is 
entirely correct in his statement 


‘‘We considered a somewhat similar problem under 
this Act in McKay v. Wahlenmaier and decided it in 
accordance with the view which I here indicate.”’ 


Stated otherwise, the majority herein, contrary to this 
Court’s decision in the Wahlenmaier case, feels that com- 
plhance with the statute is sufficient; that is, if the ap- 
plicant is the first and in fact qualifies by holding less than 
the statutory limitation upon acreage, he should prevail 
even if his application does not conform to the admittedly 
mandatory regulations issued by the Secretary in pursu- 
ance of the statute. (Appellant’s Brief p. 5). They ignore, 
however, the fact that the Secretary’s regulations, issued 
in pursuance of the statute, have the force and effect of 
a statute, and that none of the Secretary, his subordinate 
agencies, or the public can ignore those regulations. This 
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is the clear statement of the Supreme Court in the Accardi, 
Service and Chapman cases cited by Judge Prettyman, and 
it is this Court’s view in the Wahlenmaier case. 

The present decision not only has the effect of reading 
the word ‘‘first’’ out of the statute that specifies ‘‘the 
person first making application for a lease who is quali- 
fied’’, but it reads out the word ‘‘application’”’ in permit- 
ting any kind of filing to constitute an ‘‘application’’, It 
reads out of the law, also, the admittedly mandatory regu- 
lation, having the force and effect of statute, specifying 
what constitutes a valid application. It overrules, also, 
the clear import of the Accardi, Service, Chapman and 
Wahlenmaier decisions and, as such, is clearly erroneous. 

In so doing, it clearly brings about a perversion of the 
command of the statute, for in reading into the statute 
and regulation a standard of ‘‘reasonable administration’’ 
limited only by plain error (Opinion, p. 8), it permits the 
Secretary such flexibility in determination of who is 
‘‘first”’, that the award to an applicant becomes an act 
of administrative grace rather than a duty until now 
clearly directed by the Statute, the regulations, the deci- 
sions of the Interior Department, and McKay v. Wahlen- 
maier. It requires no extended demonstration to show 
that Congress intended no such doctrine. 


Il. CERTIFICATION TO THE SUPREME COURT IS APPRO- 
PRIATE. 


In view of the showing in sections I D and II, above, 
that the justices of the present panel of this Court vio- 
lently disagree as to the propositions involved in the recent 
Supreme Court decisions in the Accardi and Service v. 
Dulles cases and the application of those propositions, and 
in view of the serious and far-reaching consequences of 
the present decision, not only in connection with the thou- 
sands of lease applicants, but also in connection with its 
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import upon administrative practice in general, it is also 
considered appropriate that this Court certify this case 
to the Supreme Court under the provisions of Title 28, 
U.S.C., 1254(3). 


IV. CONCLUSION. 

It is submitted that, for the reasons above given, and 
for the further reason that the majority views presented 
herein may well seriously affect other cases presently 
pending before this Court (including Seaton and Snyder v. 
The Texas Company, No. 13636, No. 13637; Barash v. 
Seaton, No. 14069, Lisr v. Seaton, C.A. 3233-56), rehear- 
ing is in order and such rehearing should be heard by all 
of the judges of this Court. 


Respectfully submitted, 


ROBERT H. RINES 
Boston, Massachusetts 


SAMUEL NAKASIAN 
Washington D.C. 


Attorneys for Appellant 


RINES AND RINES 
No. Ten Post Office Square 
Boston 9, Massachusetts 


Of Counsel. 
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Statement of Questions Presented 


1. Whether the Secretary of the Interior is bound by 
his own regulation (having the same mandatory require- 
ments already considered by this Court in McKay v. 
Wahlenmaier, 226 F. 2d 35, 96 App. D. C. 313); or whether 
he may, to the detriment of appellant who relied upon. 
and complied fully with that regulation, treat the ad- 
mittedly mandatory requirements thereof as eliminated 
therefrom by an alleged ‘‘practice’’ of his subordinate, 
the Bureau of Land Management,' of which alleged ‘‘prac- 
tice’’ the Secretary admitted he was ‘‘unaware’’, and which 
he, in fact, condemned to be a ‘‘practice . . . not legally 
justifiable.’’ 


2. Whether such ‘‘not legally justifiable’, alleged 
‘‘practice’’ can have the legal effect of nullifying a duly 
promulgated and existing regulation of the Secretary of 


the Interior having the force and effect of law. 


3. Whether summary judgment can be granted a defend- 
ant where ‘‘facts’’ material to the theory of the defend- 
ant’s motion have been placed in dispute. 


1 Hereinafter sometimes referred to as BLM. 
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Jurisdictional Statement 


The jurisdiction of the District Court is involved under 
Title 11, Section 306 of the District of Columbia Code; 
upon the further ground that construction and interpreta- 
tion of a Federal Statute and regulations are involved and 
required; upon the additional ground that the plaintiff 
has been deprived of property rights without due process 
of law in contravention of the Fifth Amendment .of the 
United States Constitution; and upon the ground that the 
Court is empowered to grant relief in the premises under 
the terms of Section 10 of the Administrative Procedure 
Act 5 U. S. C. 1009 and under the terms of 28 U. S. C. 2201, 
2202 relating to Declaratory Judgments (App. p. 1). 


_ Appeal from a final judgment granting defendant-ap- 
pellee’s motion for summary judgment is taken to this 
Court under the provisions of the Federal Rules of Civil 
Procedure, 28 U.S. C. See. 1291. 


Statement of the Case .. 


This case presents for determination the question: 
whether the appellant, McKenna, or the intervener, De- 
Armas, is entitled to an oil and gas lease from the Depart- 

ment of the Interior. 


Following a final determination by the appellee, the 
Secretary of the Interior, to issue the lease to the inter- 
vener (App. p. 35),: the appellant instituted a complaint 
in the District Court (App. p. 1) with a motion for a tem- 
porary restraining order. ‘That restraining order having 
been granted (App. p. 9), the Secretary voluntarily agreed 
‘to freeze the status of the Spperauons for the lease pend- 
ing final adjudication. 


This case involves the same type of administrative 
irregularity recently considered by this Court in McKay 








2 


v. Wahlenmaier, supra, the same Secretary of the Interior, 
and the same Mineral Leasing Act as applied to acquired 
lands, 30 U. S. C. 1952 Ed. Sections 351, 359. This act, as 
succinctly stated by this Court in the said McKay case, 
supra, p. 39, 
‘‘is mandatory in directing that a lease be issued to the 
person (a) who first makes application and (b) who is 
qualified under certain other sections of the Act to 
hold a lease.’’ 


The present case was heard in the Court below on cross- 
metions for summary judgment. The agreed facts are as 
follows: 


On August 17, 1954, appellant made application for an 
oil and gas lease which, as of that date, fully complied with 
the applicable Act, regulations and declared policies of the 
Department, including the following mandatory require- 
ments of the regulation here in issue: 


**(a) . . . each application for a lease . . . must con- 
tain (1) «= separate statement of the applicant’s inter- 
ests, direct and indirect, in leases or permits for similar 
mineral deposits, or in applications therefor, on feder- 

ally owned acquired lands in the same State, identify- 

ang by serial number the records where such interests 
may be found . . . ’’ (emphasis supplied) (43 CFR 
200.5). 


(p. 6). 

An earlier purported application of the intervener, 
DeArmas, did not comply as of the time of the filing of the 
appellant’s application, with the mandatory requirement of 
43 CFR 200.5, supra, and intervener failed so to comply 
until some two months after the appellant’s application. 


But for a singular decision of the appellee relative to the 
effect of the above-cited regulation as applied to intervener 
(second Hooper case, 61 I. D. 350, App. p. 28), it is agreed 
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by the parties that the appellant would be ‘‘the person 
first making application for a lease who is qualified to hold 
a lease . . .’* (p. 5). It remains, therefore, for 
this Court to determine whether that second Hooper de- 
cision could, in law, deprive the appellant of his vested 
right to a lease as the first qualified applicant. 


- As before stated, both the appellant: and the appellee 
(and the intervener, as well) moved for summary judg- 
ment—but upon decidedly different grounds. The appel- 
lee’s motion relied upon the following: 


1. Though the duly promulgated regulation 43 CFR 
200.5 contained, at all times material herein, the manda- 
tory requirement that applicant submit a statement listing 
all interests held by him in other leases, there nevertheless 
had arisen in the BLM ‘‘the Bureau’s practice of not en- 
forcing 43 CFR 200.5”? (App. p. 33). 


2. This ‘practice of the BLM had the legal effect 
of amending the Secretary’s regulation 43 CFR 200.5 and 
had ‘‘eliminated the listing requirement in practice for 
acquired lands’’ (p. 7, def.’s brief) even though the pub- 
lished regulation 43 CFR 200.5 still contained that manda- 
tory requirement. 


_ 8. That since 43 CPR 200.5 5 was thus amended by the 
Bureau ‘‘practice’’ to ‘ eliminate’’. the. ‘mandatory listing 
requirement, the intervener’s application, which did not 
contain the mandatory listing was proper, not defective 
and entitled to priority. 


4. That the Seeretary’s décision in the second Hooper 
ease, supra, to permit applicants ‘‘who relied on the 
Rurean’s interpretation of the regulation’? (App. p. 28) 
to supply belatedly the mandatory listing of other interests 
‘was applicable to intervener. and ‘‘merely permitted an 
applicant to furnish information which the Bureau of Land 
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Management apparently did not require or need in the first 
place’’, being ‘‘mere irregularities’? and ‘‘an unimportant 
technical deficiency’’ (pages 11, 9 and 1, respectively, of 
def.’s brief).? 


The appellant, both at oral hearing and in his brief 
before the District Court, put in issue certain ‘‘facts’’ 
decidedly material to the appellee’s motion for summary 
judgment—to wit: 


1. Whether there actually was, at the time intervener 
filed his application, such a BLM ‘‘practice’’.* 


Z. Whether the intervener was a person ‘‘who relied 
on the Bureau’s interpretation of the regulation’’ so that 
he was eligible under the Secretary’s ruling in the second 
Hooper case, supra.‘ 


By granting appellee’s motion for summary judgment, 
the court below denied appellant the opportunity to pre- 
sent evidence to refute the existence of these ‘‘facts’’, so 
material to appellee’s case. 


So far as appellant’s motion for summary judgment 
is concerned, these ‘‘facts’’ are not material since, wheth- 
?The Secretary advanced a similar argument that “the defect . . . was 


harmless” in the McKay case, supra, p. 41. 
* For example, on page 14 of plaintiff’s brief: 


“In the first place, the Secretary did not . . . make a finding of fact 
that such a BLM practice did exist. . . . There is great doubt that the 
BLM ever did have such a practice. . . . The Secretary, by his Solicitor, 


in the first Hooper case, 61 I. D. 346, was not aware of such practice, 
and, in fact, cited several cases reaffirming the Secretary’s position that 
43 CFR 200.5 was mandatory. Such cases date back to 1951 when de Armas 
filed his defective application.” (Italics added.) 

As another example, on page 15 of the plaintiff’s brief: 
“in the Secretary’s second Hooper decision, he states that he ‘was not 
aware’ of the alleged BLM practice.” 

* As an illustration, on page 9, of the plaintiff’s brief: 
“there is no finding of fact and certainly no evidence before this Court 
that De Armas was a member of this special class of persons who relied 
upon this alleged BLM practice.” 

And, on page 14, 
“cases reafirming the Secretary’s position that 43 CFR 200.5 was mandatory 
. . . date back to 1951 when de Armas filed his defective application.” 
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er they are true or not, the appellant considers that as a 
matter of law he should have prevailed. 


The District Court, although receiving briefs and hear- 
ing arguments of all parties, made no findings of fact or 
rulings of law, but merely ruled ‘‘Defendants’ motion for 
summary judgment granted. Order accordingly’’ (App. 
p. 44), thus presumably accepting the appellee’s theory 
of the case, page 3, supra. 


STATUTES AND REGULATIONS INVOLVED 


Statutes 


1. Mineral Leasing Act for Acquired Lands of August 
7, 1947, c. 513, 61 Stat. 914, 915 (30 U. S. C. 352, 359): 


‘“‘See. 3. . . . all deposits of coal, phosphate, oil, 
oil shale, gas, . . . which are owned or may hereafter 
be acquired by the United States and which are within 
the lands acquired by the United States . . . may be 
leased by the Secretary under the same conditions as 
contained in the leasing provisions of the Mineral 
Leasing Laws, subject to the provisions hereof. 


‘‘See. 10. The Secretary of the Interior is author- 
ized to prescribe such rules and regulations as are 
necessary and appropriate to carry out the purposes 
of this Act, which rules and regulations shall be the 
same as those prescribed under the Mineral Leasing 
Laws to the extent that they are applicable.’’ 


2. Mineral Leasing Act of February 25, 1920 as amend- 
ed by the Act of August 8, 1946, c. 916, sec. 3, 60 Stat. 951 
(30 U. S. C. 226, 184): 

“‘Sec. 17. . . . When the lands to be leased are 
not within any known geological structure of a pro- 
ducing . . . field, the person first making applica- 
tion for the lease who is qualified to hold a lease under 
this Act shall be-entitled to a lease of such land with- 
out competitive bidding. 











‘“‘Sec. 27. . . . no person . . . shall take or 
hold at one time oil or gas leases exceeding in the 
aggregate fifteen thousand three hundred and sixty 
acres granted hereunder in any one State. . ..’’ 


Regulation 


1 Circular 1668, 12 F. R. 8678, 43 CFR 200.5(a) (1): 


‘200.5. Supplemental information required in lease 
or permit application; place for filing application. 
(a) In addition to the information required by the 
appropriate regulations, referred to in § 200.4 each 
application for a lease or permit must contain (1) a 
separate statement of the applicant’s interests, direct 
and indirect, in leases or permits for similar mineral 
deposits, or in applications therefor, on federally 
owned acquired lands in the same State, identifying 
by serial number the records where such interests 
may be found. . .”’ 


STATEMENT OF POINTS 


1. The District Court erred in granting summary judg- 

ment to appellee 

(a) when facts material to his case were disputed by 
the appellant; 

(b) upon the apparent ground that a _ subordinate- 
bureau practice of ignoring the Secretary’s duly 
promulgated mandatory regulation had the legal 
effect of abrogating that regulation; 

(ec) by ignoring the clear precedent of this court’s deci- 

sion in McKay v. Wahlenmaier, 225 F. 2d 35, which 
decision is stare decises in this case. 


2. The District Court erred in not granting the plain- 
tiff’s motion for summary judgment, and, contrary to this 
Court’s holding in McKay v. Wahlenmaier, supra, divest- 
ing the plaintiff of a vested property right without due 
process of law. 
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SUMMARY OF ARGUMENT 
Introduction. 


The Alleged BLM ‘‘Practice’’ Could Not Legally Amend 
An Existing, Duly Promulgated Regulation To The Detri- 
ment Of An Applicant Who Had Complied With And Re- 
lied Upon That Regulation. 


The Applicable Law Of This Case Is Controlled By 
Stare Decisis—Decided By This Court In McKay v. Wah- 
lenmaier, Supra. 


The Intervener’s Position That The Secretary Had No 
Authority To Maintain Regulation 43 CFR 200.5 Is Also 
Unsound. 


The Disputing Of Issues Of Fact Material To Ap- 
pellee’s Motion Precluded The Granting Of Summary 
Judgment For The Appellee. 


ARGUMENT 


Introduction 


By way of introduction, we could not improve upon this 
Court’s summary statement of the public policy and ad- 
ministrative requirements applicable to the issuance -of 
oil and gas leases on public lands to private persons, con- 
tained in McKay v. Wahlenmaier, supra, p. 47. 


‘‘But having invited applications for a noncompetitive 
lease, he (the Secretary of the Interior) has no discre- 
tion as to selecting the lessee; the statute awards the 
lease to the first qualified applicant. That is to say, 
it is then the plain legal duty of the Secretary to per- 
form the merely ministerial act of issuing a lease to 
such applicant.’’ (Italics added). 


This Court, further stated that the Secretary’s duly 
promulgated regulation intended to aid in the implemen- 
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tation of the Act, had ‘‘the force of law’’, (McKay case, p. 
43) in determining ‘‘the first qualified applicant’’. 


Appellee’s position here depends upon the validity of 
his argument that his regulation 43 CFR 200.5 had been 
abrogated by the BLM ‘‘practice’’ of ‘‘not enforcing 43 
CFR 200.5’’, so that intervener did not need to comply 
with that regulation. This holding constitutes the only 
known deviation of the Secretary, apart from McKay v. 
Wahlenmaier, from his own long-established policy of en- 
forcing his regulation 43 CFR 200.5 (or similar regula- 
tions) to grant the lease to the first applicant who is 
qualified. 

The appellant contends that this holding is unsound 
in law in its effect of depriving the appellant of his posi- 
tion as the first qualified applicant under that regulation 
and under the Act. 


The Alleged BLM “Practice” Could Not Legally Amend 
An Existing Duly Promulgated Regulation To The Detri- 
ment Of An Applicant Who Had Complied With And Re- 
lied Upon That Regulation. 

Appellee argues that a BLM ‘‘practice of not enforcing 
43 CFR 200.5’’ constituted a legal modification of that regu- 
lation to the effect that intervener became entitled to the 
lease despite the fact that his compliance was subsequent 
to appellant’s compliance with that regulation. In order to 


divest appellant of his right to a lease under the Act and | 


regulation, this BLM practice must be legally valid in its 
effect on appellant. Such, however, is not the case. 


In the first place, the BLM ‘‘practice’’ allegedly amend- 
ing regulation 43 CFR 200.5, which the Secretary alone 
under the Act, had the discretion to promulgate or amend, 
was not authorized by the Secretary. To the contrary, the 
Secretary has stated that he ‘‘was not aware of the 
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Bureau’s practice of not enforcing 43 CFR 200.5’. (App. 
p. 33). 


It is well established that, without statutory authority, 


‘‘subordinate officials have no power with respect to 
the duties of an office involving the exercise of judg- 
ment and discretion . .. This statute clearly indicates 
that the Congress regarded the power to approve 
leases and conveyances . . . to have been vested 
solely in the Secretary of the Interior . . .’’ 

Watashe, 102 F. 2d 428, 4381, 10 Cir. (1939)). 


Secondly, though attempting in this one case to give 
legal significance to the BLM administrative ‘‘practice’’ 
of altering his regulation, the Secretary quite inconsistent- 
ly, but correctly, found that such ‘‘practice’’ was ‘‘not 
legally justifiable’? (App. p. 33). Since a duly promul- 
gated regulation has the force and effect of a statute, 
an administrative practice can no more change the regula- 
tion than it could the statute. 


It is well established | 
‘‘that administrative practice cannot alter the explicit 
direction of the statute.’’ In re Cuozzo, 235 F. 2d 184, 
185 (3d Cir. 1956). 
So, also, in U. S. v. Youngstown Sheet & Tube, 171 F. 2d 
103, 110, 6 Cir. 1948, 
‘‘administrative practice is of no avail ‘to overcome a 
statute so plain in its commands as to leave nothing 


for construction.’ Norwegian Nitrogen Products Co. 
v. U.S., 288 U.S. 294, 315...” 


A practice ‘‘not legally justifiable’’, moreover, is a nullity 
and cannot serve the purpose of amending a regulation 
having the force and effect of law. 


Thirdly, the BLM, even if it had such authority, which 
it did not, did not duly promulgate the said ‘‘practice’’ 
under the provisions of Section 3 of the Administrative 
Procedure Act which requires official promulgation and 
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publication in the Federal Register, so that such ‘‘prac- 
tice’? was of no legal effect in modifying the duly promul- 
gated existing mandatory regulation 43 CFR 200.5. Hotch 
v. U. §., 212 F. 2d 280 (9 Cir. 1954). 


Fourthly, in any event, it is well established, as stated 
by this Court in the McKay case, supra, p. 48, 
‘‘The Secretary is bound by his own regulation so long 
as it remains in effect . . . ‘that it binds him (the Sece- 
retary) as well as others while it is in effect is not 
doubted’. Chapman v. Sheridan-Wyoming Coal Co., 
338 U. S. 621, 629, 1950 . . .”’ 


The binding effect of regulation 43 CFR 200.5 upon the 
BLM was thus no less than upon the Secretary. 


The Applicable Law Of This Case Is Controlled By Stare 
Decisis—Decided By This Court In McKay v. Wahlen- 
maier, Supra. 


In McKay v. Wahlenmaier, supra, 

‘‘Culbertson failed to reveal his indirect interest in 
his corporation’s federal leases, in violation of the 
regulation which requires the revelation’’ (p. 40). 

That regulation was substantially identical to the regula- 

tion 43 CFR 200.5 here involved (p. 6) and read, p. 37, 
‘‘an application for a lease on such lands ‘must con- 
tain in substance’. . .: ‘A statement of the interests, 
direct and indirect, held by the applicant in oil and 
gas leases, and applications therefor on public lands 
in the same State, identifying by serial number the 
records wherein such interests may be found.’ ”’ 


‘So, in the present case, intervener also failed to reveal 
in his original application his ‘‘interests’’, as required by 
43 CFR 200.5. 


While the McKay case also involved two further points 
of collusive filing and false swearing, this Court, on pages 
40 and 41, clearly stated that, as for the first point alone— 
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namely, the matter of ‘‘failure to list in his application his 
interests’’--the Secretary ‘‘erred, and unjustly deprived 
Wahlenmaier of the lease.’’ 


Discussing this one phase of ‘‘failure to list in his appli- 
cation his interests’’ (p. 40) and altogether apart from 
the matters of collusion and false swearing, this Court 
held that the Culbertson application was ‘‘defective’’ and 
that, in accordance with the Secretary’s established hold- 
ings ‘‘both before and after his decision in this case’’ 
(p. 41), amendment ‘‘would have been effective only as of 
the date of amendment’’ (p. 40). 


This Court recognized that the regulation imposing a 
mandatory requirement on applicants to list their other 
interests was designed by the Secretary to assist him in 
the performance of his statutory duty in determining what 
persons were qualified to hold a lease under the Act. Since 
the Act imposed a ministerial duty upon him to issue a 
lease to the first qualified applicant, he decided that such an 
implementing regulation requiring applicants to disclose 
their other interests in leases would provide him with the 
factual information necessary to determine whether the 
statutory acreage limitation was or was not exceeded by 
an applicant and whether or not he had a duty to issue 
such applicant a lease. Having no discretion under the 
Act to choose and select whom he thought to be the most 
deserving applicant, the Secretary had to impose the ob- 
ligation on the applicant of demonstrating his own qualifi- 
eation by showing that his interests. did not exceed the 
statutory acreage limitation. 


In this ease, too, since the intervener’s application ad- 
mittedly did not list his interests in other leases manda- 
torily required by 43 CFR 200.5, it was ‘‘defective’’. In 
fact, the Secretary himself in the second Hooper case, 
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supra (App. p. 33) a his long-established policy 
that applications 


‘which do not contain the statement required by 43 
CFR 200.5 are defective . . .”’ 


Since, as above explained, the mandatory regulation 43 
CFR 200.5 was still in force at all times material herein, 
the intervener’s application was ‘‘defective’’ until it com- 
plied with the Act and regulation as approved by this 
Court in McKay v. Wahlenmaier, supra, the Secretary’s 
long-established consistent policies required that he 


‘¢ ‘reject an application to lease which is defective 
beeause of failure of the applicant to list his other 
interests.’ ’’ (p. 41). 


As of the date of the filing of the appellant’s applica- 
tion, he was the first person making application who was 
qualified. Intervener did not qualify under the Act and 
regulations until 64 days after appellant had established 
his right to the lease. Equally applicable, therefore, is 
this Court’s conclusion in the McKay case, p. 41, 

‘¢The Secretary’s refusal to cancel on the first of the 
three grounds enumerated above was either caused by 
confusion or was arbitrarily and capricious action. In 
either event, he erred and unjustly deprived Wahlen- 
maier of the lease.’’ 


The same relief, afforded by this Court in McKay v. 
Wahlenmaier, supra, is therefore due the present aap 
lant, p. 47: 


~ '*¢the statute awards the lease to the first qualified 
applicant. That is to say, it is then the plain legal 
duty of the Secretary to perform the merely minis- 
terial act of issuing a lease to such applicant. When, 
as in this case, the Secretary refuses to perform that 
act, under a familiar and well established principle 
the Courts may mandatorily order him to do that which 
the statute requires him to do and about which he has 
no-discretion.”’ 
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The Intervener’s Position That The Secretary Had No 
. Authority To Maintain Regulation 43 CFR 200.5 Is Also 
Unsound. 


Although it does not appear from the actual decision 
(App. p. 44) that the District Court adopted the reason- 
ing of the intervener (which, indeed, the Secretary himself 
has not adopted), it should be mentioned that the inter- 
vener took the position (p. 11 of his brief before the Dis- 
trict Court) that 

— ‘the Secretary does not have the power to mandatorily 
require by regulation that an acquired lands applicant 
separately list his federal oil and gas holding where 


no similar requirement is imposed on public land ap- 
plicants.’’ 


Hence, argued the intervener, the mandatory regulation 
43 CFR 200.5 was a nullity and the original DeArmas ap- 
plication was not defective for omitting the requirement of 


the void mandatory regulation. 


The intervener’s reasoning that the Secretary must 
have identical provisions in his public and acquired-lands 
regulations and thus could not maintain the mandatory pro- 
visions 43 CFR 200.5 in the acquired-lands regulations, 
however, ignored the fact that the Secretary, as quoted on 
page 14 of the intervener’s own brief, asked Congress for 
permission to issue regulations for acquired lands that 
differ from those relating to public lands since, in the Seere- 
tary’s words 


‘‘conditions with respect to acquired lands differ in 
several respects from those pertinent to public lands 


The intsevenise ignored, also, the fact that Congress gave 
the Secretary such permission, requiring similar regula- 
tions only ‘‘to the extent that they are applicable.’’ (p. 5 
supra). 


The intervener further ignored the established policy of 
the courts not to upset an administrator’s decision as to 
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the necessity for a regulation, unless arbitrary and capri- 
cious or otherwise illegal. There has, of course, been no 
showing of arbitrariness, capriciousness or illegality with 
regard to the necessity for this regulation. 


More than this, this Court has required the enforcement 
of this very type of mandatory provision in McKay v. 
Wahlenmaier, swpra. 


It is further significant that the defendant himself does 
not concur with the intervener’s position that the Secre- 
tary had no right to issue this mandatory regulation. 


The intervener’s position, though apparently not adopted 
by the District Court, is thus also untenable. 


The Disputing Of Issues Of Fact Material To Appel- 
lee’s Motion Precluded The Granting Of Summary Judg- 
ment For The Appellce. 
It has above been shown, page 3 supra, that the appellee’s 
ease, apart from the applicable law, resided in the es- 
tablishment of two material ‘‘facts’’: 


First, whether there actually was such a BLM ‘‘prac- 
tice’’ at the time intervener filed his original application 
which waived the mandatory listing requirements of regn- 
lation 43 CFR 200.5; and 


- Secondly, whether DeArmas was one of those, who, in 
the terms of the Secretary in the second Hooper case, ‘‘ filed 
an application deficient in this respect in reliance upon’’ 
the BLM ‘‘practice’’. 


It has also been shown, page 4, supra, that the appellant 
put these ‘‘facts’’ in issue. 


The appellee offered no affidavits and so the appellant 
offered no counter-affidavits. The appellee merely assert- 
ed. these matters in the brief, and the appellant denied 
them in his brief and argument. 
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Under such circumstances, it is well-established that the 
District Court could not decide for the appellee summarily 
without affording the plaintiff his day in court to try the 
issue of these disputed ‘‘facts’’, material to the defendant’s 
ease. United Meat Co., Inc. v. R. F. C., 174 F. 2d 528 (1949) 
85 App. D. C. 9. 


As this Court stated in Garrett Biblical Institute v. 
American University, 163 F. 2d 265, 266, 82 App. D. C. 265, 


‘“ “Tt does not follow that, merely because each side 
moves for a summary judgment, there is no issue of 
material fact. For, although a defendant may, on his 
own motion, assert that, accepting his legal theory, 
the facts are undisputed, he may be able and should 
always be allowed to show that, if plaintiff’s legal 
theory be adopted, a genuine dispute as to a material 
fact exists.’ Walling v. Richmond, 2 Cir. 154 Fed. 2d 
780, 784, cert. den. 328 U.S. 870 . . . followed by this 
court in Krug v. Santa Fe . . ., 81 U. S. App. D. C. 
288, 158 Fed. 2d 317.”’ 


CONCLUSION 


The foregoing argument attempts to meet head on the 
rationale of appellee in justification of the Secretary’s 
decision in ignoring the mandatory requirements of his 
own regulation. It should be apparent that in order legal- 
ly to support his administrative decision to issue inter- 
vener a lease, he had to circumvent this Court’s holding in 
the McKay case, supra, which would bar his action. With- 
out any reference to the McKay case and ignoring com- 
pletely the clear and strong expression of legal principles 
reaffirmed by this Court, the Secretary appears to have in- 
vented the idea of alleging amendment of the regulation by 
administrative practice. This theory is as wild as it is 
abortive. 


If the regulation 43 CFR 200.5 was not necessary or was 
deemed undesirable, the simple corrective action was ayail- 
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able to the BLM to recommend to the Secretary that he 
issue and publish an order amending or abolishing it. 


It appears incredible that such a ‘‘practice’’ as the 
appellee relies upon to ‘‘eliminate’’ the effect of manda- 
tory regulation 43 CFR 200.5, could have been followed 
for more than three years without any of the Secretary, 
the ‘‘Department’’ (App. p. 33) or the solicitor for the 
Secretary becoming aware of its existence! 


All the more incredible, indeed, when the solicitor and 
the Secretary were, during this very period, rendering 
decisions, fully known to the BLM, on this very point (App. 
p. 26)! 


The actual effect, indeed, of this gymnastic reasoning, 
of course, was to do what the Secretary knew he could not 
otherwise legally do;* namely, to permit, in this particular 
ease, the intervener to amend his admittedly defective ap- 
plication retroactively, in contravention of the Secretary’s 
admittedly long-established consistent policy that the re- 
vised ‘‘application would have been effective only as of 
the date of the amendment’’ (McKay v. Wahlenmaier, 
supra, p. 40). 


In summary, the appellant relies upon his compliance 
with the Acts, regulations and all the declared policies and 
decisions duly promulgated, published and controlling at 
the time he filed his application. Since the filing of his ap- 
plication on August 17, 1954 there was nothing more re- 
quired of the appellant to entitle him to the issuance of a 
lease by the appellee. 


*The appellee in his brief before the District Court has admitted that any 
such retroactive change in his established policy would have been illegal since 
such a change could “have prospective effect only”, p. 12. This practice 
of permitting supplying the mandatory listing but with an effective application 
date “only as of the date of amendment” was again recently reiterated by 
the appellee in W. M. Vaughey, George W. May BLM A-036780, 039064 
(Miss.) April 19, 1957. 
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In contradistinction, the intervener, as of August 17, 
1954, had not complied with the said Acts, regulations and 
declared policies and decisions duly promulgated, published 
and controlling at the time, and he did not comply until 
more than two months thereafter. 


As between the appellant and intervener, the appellee 
chose to give the lease to the intervener and so he attempts 
to justify this action by excusing intervener’s belated com- 
pliance, relying upon an alleged ‘‘practice’’ which was 
never promulgated, published or made known to the public 
in any other way, and, of which, indeed, the Secretary him- 
self was admittedly totally ‘‘unaware’’. This action should 
not commend itself to this Court. 


Therefore, the appellant was the first qualified appli- 
eant, and the Secretary had only the ministerial duty un- 
der the statute, as stated by this Court in the McKay case, 


supra, to issue him the lease in question. The Secretary’s 
illegal action in not doing so has deprived the appellant, 
without due process of law, of his right to a lease that 
vested upon his making application and first complying 
with the Act and the regulations. 


Accordingly, it is submitted that the judgment appealed 
from should be reversed and judgment should be entered 
for the appellant. 


Respectfully submitted, 


SAMUEL NAKASIAN, 
ROBERT H. RINES, 
RINES & RINES, 

Attorneys for the Appellant, 
Washington, D. C. 


September, 1957. 
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APPENDIX 
Case No. 14,095 
IN THE 


UNITED STATES DISTRICT COURT 


For tHE District or CoLUMBIA 





Se 


Parrick A. McKenna, 
4200 Argyle Terrace, N. W., Washington, D. C., 
Plaintiff, 
vs. 


CuarRENCE A. Davis, 
Under Secretary, Acting Secretary of the Interior, 
Defendant. 


Civil Action No, 2125-56. 
a 


Complaint 





1. The plaintiff is a citizen of the United States and is 
a resident of the District of Columbia. 


2. The defendant is the Under Secretary of the In- 
terior of the United States, and presently the Acting Sec- 
retary during the vacancy of the office of Secretary, and 
in this capacity is charged with the administration of laws 
with respect to public lands, including the Act of August 
8, 1946, 60 Stat. 951 (30 U. S. C. 226) amendatory of the 
Mineral Leasing Act, and the Mineral Leasing Act for 








Acquired Lands of August 7, 1947 (61 Stat. 913). The 
official residence of the defendant is the District of Co- 
lumbia. 


3. The matter in controversy, exclusive of interest and 
costs, exceeds $3,000.00. 


4. The jurisdiction of this Court is involved under 
Title 11, Section 306 of the District of Columbia Code 
upon the further ground that construction and interpreta- 
tion of a Federal statute and regulations are involved and 
required, and upon the further ground that the plaintiff 
has been deprived of property without due process of law 
in contravention of the Fifth Amendment of the United 
States Constitution; plaintiff further seeks relief under 
the terms of Section 10 of the Administrative Procedure 
Act 5 U. S. C. 1009, and under the terms of 28 U. S. C. 
2201, 2202 relating to Declaratory Judgments. The Court 
also has jurisdiction by virtue of its inherent power to 
grant injunctive relief in the premises. 


5. This case is concerned with the unlawful and arbi- 
trary action of the defendant in failing and refusing to 
issue to plaintiff a noncompetitive oil and gas lease cover- 
ing approximately 1,865.36 acres of acquired lands of the 
United States Government to which plaintiff, as the first 
qualified applicant therefor, is entitled under the statutes 
and regulations hereinafter referred to, and under the 
decisions, rulings and declared policy of the Department 
of the Interior consistent with the statute. 


6. At all times herein material the approximately 
1,865.36 acres of land in controversy were acquired lands 
of the United States, having been acquired for the pur- 
poses of the Rivers and Harbors Act of March 3, 1875 (18 
Stat. 456), believed to contain oil or gas deposits and were 
not within any known geological structure of a producing 
oil or gas field. 
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Under the Act of August §, 1946, sec. 3, 60 Stat. 951 (30 
U. S. C. 226) amendatory of the Mineral Leasing Act, 
which is applicable to the leasing of acquired lands by 
virtue of the Mineral Leasing Act for Acquired Lands, 
(30 U. S. C., 1952 ed., Sees. 351-359), the Secretary of the 
Interior is authorized to lease such oil and gas lands. The 
Act mandatorily requires that: 


‘¢, , . When the lands to be leased are not within 
any known geological structure of a producing oil or 
gas field, the person first making application for the 
lease who is qualified to hold a lease under this Act 
shall be entitled to a lease of such lands without com- 
petitive bidding . . .’’ (Emphasis supplied.) 

7. Pursuant to the authority vested in him by Section 
32 of the Mineral Leasing Act, and under Section 10, 61 
Stat. 915 (30 U. S. C. 359), the Seeretary of the Interior 
promulgated regulations to carry out the requirement of 
Section 3 of the said Mineral Leasing Act for Acquired 
Lands (30 U.S. C. 352) that the first qualified applicant is 
entitled to the noncompetitive oil and gas lease. The per- 
tinent regulation in force at all times herein material pro- 
vided as follows (43 CFR 200.5 1949 ed.) : 


‘““(a) . . . each application for a lease . 
must contain (1) a separate statement of the appli- 
eant’s interests, direct and indirect, in leases or per- 
mits for similar mineral deposits, or in applications 
therefor, on federally owned acquired lands in the 
same State, identifying by serial number the records 
where such interests may be found. . .’’ (Empha- 
sis supplied.) 


8. Pursuant to the said Acts and regulations, the plain- 
tiff, on August 17, 1954, duly filed an application BLM-A- 
038070 for the issuance of a noncompetitive oil and gas 
lease of the above-described approximately 1,865.36 acres 
of public land in Louisiana fully complying with the pro- 
visions of the said Acts and regulations. The plaintiff, on 
the said August 17, 1954, was the admitted first qualified 
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applicant for such lease and thereby, under the provisions 
of the said Acts and regulations, became vested with a 
property right in such lease, it merely remaining for the 
defendant to perform the ministerial duty of issuing and 
delivering such lease to the plaintiff. 


9. The defendant, however, has refused to perform his 
ministerial duty forthwith to issue such lease to the plain- 
tiff as the admitted first qualified applicant, but, rather, 
contrary to the said Acts and regulations and to decisions, 
rulings and declared policy of the Department of the In- 
terior consistent with the said Acts, and in violation of 
the plaintiff’s above-mentioned vested property rights, has 
threatened to issue and deliver such lease to another ap- 
plicant, one John C. de Armas, Jr. 


10. On or about January 24, 1955, pursuant to the rules 
and regulations of the Department of the Interior, the 
plaintiff filed timely protest to the Director of the Bureau 
of Land Management, Department of the Interior, demon- 
strating: that while the said John C. de Armas, Jr. had 
filed what purported to be an application BLM-A-022956 
on April 2, 1951, for the issuance of a lease of the said 
approximately 1,865.36 acres of public land in Louisiana, 
such purported application was admitted to be defective 
in that it did not include the mandatory statement of in- 
terests and identification by serial number required by the 
said Acts and regulations, as set forth in Paragraph 7, 
supra; that, under the clear terms of the said Acts and 
regulations, and under established decisions, rulings and 
declared policy of the Department of the Interior, all 
existing at the time that the plaintiff filed his application 
in full compliance with the provisions of the said Acts 
and regulations on August 17, 1954, the purported appli- 
cation of the said John C. de Armas, Jr. was admittedly 
defective as of the said August 17, 1954; and that an at- 


A) 


tempt by the said John C. de Armas, Jr. to supply for the 
first time, on October 21, 1954, some 3% years after the 
filing of his said purported but defective application and 
after he had filed the said mandatory statement of inter- 
ests and identification on October 21, 1954, under the said 
Acts, rules, regulations, decisions and declared policy of 
the Department of the Interior then obtaining, the result 
was to render the defective application an effective appli- 
cation as of the said October 21, 1954, some three months 
after the admitted first qualified application of plaintiff. 
The plaintiff, accordingly, protested against favorable ac- 
tion being taken on the application of the said John C. de 
Armas, Jr., and requested that the said noncompetitive 
oil and gas lease of the said approximately 1,865.36 acres 
of public land in Louisiana be issued to the plaintiff as 
the senior and the first qualified applicant. 


11. On or about April 8, 1955, the defendant, acting 
through his Supervisor of the Eastern States Office, con- 
trary to the said Acts and in violation of the plaintiff’s said 
vested property right, denied the said protest. The Super- 
visor held, erroneously, that a decision of the Department 
of the Interior, S. J. Hooper, 6 I. D. 350, rendered subse- 
quent to the plaintiff’s said filing date of August 17, 1954 
and subsequent to the October 21, 1954 date upon which the 
said John C. de Armas filed the mandatory material re- 
quired of an application, rendered the said John C. de 
Armas, Jr. a qualified applicant as of the original filing 
date of his admittedly defective application, namely, April 
2, 1951, rather than on October 21, 1954, the date on which 
he first complied with the Act and regulation. 


12. The plaintiff thereupon seasonably appealed to 
the defendant, who, through his Solicitor, approved the 
decision of the Supervisor of the Eastern States Office in 
a decision dated March 19, 1956, a copy of which is annexed 
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hereto as Exhibit A, and in a decision dated May 16, 1956, 
on plaintiff’s petition for reconsideration, a copy of which 
is annexed hereto as Exhibit B. 


13. By virtue of the fact that the plaintiff was the first 
qualified applicant at the time of his application on Au- 
gust 17, 1954, was the admitted first qualified applicant 
under the construction of the Acts by the defendant him- 
self in the rules, regulations, decisions and declared policy 
of the Department of the Interior obtaining on the said 
Aucust 17, 1954 and even on the said October 21, 1954 when 
the said John C. de Armas, Jr. for the first time filed an ap- 
plication in compliance, plaintiff was entitled to the is- 
suanee forthwith of a noncompetitive lease of the said 
approximately 1,865.36 acres of public land in Lonisiana 
through the performance of a ministerial act by the defend- 
ant; but, through a subsequently issued decision of the 
defendant, contrary to the spirit and terms of the said Acts, 
contrary to all of the prior rules, regulations, decisions and 
declared policy of the Department of the Interior, contrary 
to all prior construction of the said Acts by the defendant 
and the Courts, defendant, in violation of the vested proper- 
ty rights of the plaintiff, has threatened and is threatening 
to deprive the plaintiff of his rights without due process of 
law. 


14. Under the terms of the lease to be issued to John 
C. de Armas, Jr. and the regulations of the Department of 
the Interior governing such leases, the lessee, without 
prior permission of the defendant or his subordinates, 
may not assign the lease (Section 2m of the lease), or 
drill for oil and gas (30 CFR 221.58a). However, under 
the regulations of the Department of the Interior such 
permission may be granted by defendant’s subordinates in 
the field offices at Atlanta, Georgia. Plaintiff alleges on 
information and belief that no such permission has yet 


zs 


been given. If permission to assign the lease is granted, 
the status quo pending the determination of this lawsuit 
may be changed to the detriment and damage of the plain- 
tiff, since if permission to drill for oil and gas is granted, 
the value of the land may be impaired and in the event of 
discovery of oil or gas, under the law the power to cancel 
the lease will be removed from the defendant (30 U.S. C. 
188) thus defeating the jurisdiction and authority of this 
Court in this case. 


15. The plaintiff has exhausted his administrative 
remedies and the defendant has threatened and continues to 
threaten to deprive plaintiff of his lawful right to a lease on 
the lands in question to the plaintiff’s irreparable injury. 


WHEREFORE Plaintiff prays: 


1. That defendant be restrained and enjoined pendente 
lite and permanently from issuing and delivering a noncom- 
petitive oil and gas lease of the said approximately 1,865.36 
acres of public land in Louisiana to the said John C. de 
Armas, Jr. and from granting permission to drill under 
said lease or doing any acts which will change the rights of 
the plaintiff pending the determination of this cause; 


2. That it be declared and adjudged the said John C. de 
Armas, Jr. was not the person first making application for 
the lease who was qualified to hold the lease under the pro- 
visions of the Mineral Leasing Act for Acquired Lands of 
August 7, 1947 and the regulations issued thereunder; 


3. That if such a lease has already been issued to John 
C. de Armas, Jr., that it be declared and adjudged that 
such lease was issued in violation of the law, and should he 
set aside and cancelled: 


4. That the defendant be directed to issue an oi] and gas 
lease on the said approximately 1.865.36 acres to plaintiff 
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as the first qualified applicant therefor, if his application 
is otherwise regular and complete in all respects; 


d. That defendant pay to plaintiff the costs of this 
action; 


6. That plaintiff have such other and further relief as 
is just and equitable. 


PATRICK A. McKENNA, 
Plaintiff. 


Of counsel: 
Samuel Nakasian, 
American Security Building, 
Washington 5, D. C. 


District of Columbia, ) 
City of Washington. re 


On this 21st day of May, 1956, before me personally ap- 
peared the above-named P. A. McKenna, who, being by me 
duly sworn, did depose and say that he is the plaintiff named 
in the foregoing complaint; that he has read the said com- 
plaint and knows the contents thereof; and that the same is 
true of his own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and that, 
as to those matters, he believes them to be true. 


SOL LEVINE, 
(SEAL) Notary Public. 
My commission expires 10/1/58. 





. 
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Temporary Restraining Order 
(Filed 5 


This cause came on to be heard on the verified complaint 
herein, and it appearing to the court that defendant is 
about to commit the acts hereinafter referred to and that 
he will do so unless restrained by order of this court, and 
that immediate and irreparable injury, loss and damage 
will result to plaintiff before notice can be served and a 
hearing had on plaintiff’s motion for a preliminary injunc- 
tion, in that defendant shall issue imminently to a wrong 
party an oil and gas lease, which although issued erroncous- 
ly by defendant, vests certain property rights in such 
wrong person, as set forth in Paragraph 14 of the com- 
plaint herein, to the irreparable injury to the plaintiff. No 
other adequate remedy is available to plaintiff other than 
the relief requested herein. 


IT IS ORDERED that defendant, his agents, servants, 
employees and attorneys and all persons in active concert 
and participation with him be and they hereby are re- 
strained from issuing and/or delivering an oil and gas lease 
to John C. de Armas, Jr. as set forth in the prayers of the 
attached complaint; provided that plaintiff first give se- 
curity in the sum of $1,000.00, for the payment of such 
costs and damages as may be incurred or suffered by any 
party who is found to have been wrongfully enjoined or 
restrained, such bond to be approved by the court or by 
the clerk of the court; 


It is further ORDERED that this order expire within 
ten days after entry unless within such time the order for 
good cause shown is extended for a like period, or unless 
the defendant consents that it may be extended for a longer 
period. 
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It is further ORDERED that the plaintiff’s motion for 
@ preliminary injunction be set down for hearing on 
: ; , 1956, at 
o’clock m. at 


Issued at 1 p. m., May 21, 1956. 


KIRKLAND, 
Judge, U. S. District Court. 


Defendant’s Answer. 


The substituted defendant, Fred A. Seaton, Secretary 
of the Interior, by his attorneys, for his answer says: 


First Defense. 


The complaint fails to state a claim upon which relief 
ean be granted. 


Second Defense. 
I 


Defendant admits that plaintiff is a citizen of the United 
States but is without information sufficient to form a be- 
lief with respect to the truth or falsity of the allegation 
that plaintiff is a resident of the District of Columbia. 


II 


Defendant admits that his official residence is in the 
District of Columbia and that, as Secretary of the In- 
terior, he is in charge of administering the laws referred 
to in paragraph 2 of the complaint. 


Til 


Defendant is without information sufficient to form a 
belief with respect to the truth or falsity of the allegations 
in paragraph 3. 
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IV 


The allegations in paragraph 4 are matters of law which 
require no answer. 


V 
Defendant denies the allegations in paragraph 5. 
VI 


Defendant admits the allegations in paragraph 6, ex- 
cept the phrase ‘‘believed to contain oil or gas deposits,’’ 
which is denied. 


vil 


Defendant admits that regulations were issued with re- 
spect to the leasing of acquired lands the same time regu- 
lations were in force relating to the leasing of public lands. 
On November 29, 1950, the latter regulation (public lands) 
had been amended to eliminate the requirement that an 
individual applicant file a statement listing by serial num- 
ber his interests, direct and indirect, in federal oil and 
gas leases and applications on public lands in the same 
state and, in lieu thereof, requiring a statement as to 
whether the individual applicant’s direct and indirect in- 
terests in federal oil and gas leases offers and applications 
in the same state exceed the allowable acreage under the 
law and regulations. 43 C. F. R. 192.42(e) (3). Although 
the companion regulations applying to applications for 
the leasing of acquired lands were not amended at the 
same time, the Bureau of Land Management, Department 
of the Interior, thereafter adopted a policy of not requir- 
ing a separate listing of such holdings whether the ap- 
plication was for acquired lands or public lands so long 
as there was a statement setting forth whether the appli- 
cant’s direct and indirect interests in oil and gas leases, 
applications and offers therefor exceeded the allowable 
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acreage under the law and regulations. This policy was 
specifically recognized by the defendant’s predecessor in 
an earlier decision entitled S. J. Hooper, A-26996, 61 I. D. 
350, wherein it was held that, because of the aforemen- 
tioned policy, any applicant who had applied for an ac- 
quired lands lease without separately listing his other 
holdings in the same state would be permitted a reason- 
able time to supply that listing without loss of priority. 
Accordingly, the applicant John C. de Armas, Jr., who had 
filed his application on April 2, 1951, was permitted, as a 
matter of simple justice, to amend his application in this 
technical respect without loss of priority. In so doing, the 
defendant’s predecessor was merely applying the general 
policy announced in the Hooper decision, 61 I. D. 350. 


Vill 


Defendant admits the allegations in the first sentence 
in paragraph 8 and denies the allegations in the second 
sentence of that paragraph. 


IX 


Defendant admits that on May 18, 1956, his predecessor 
issued a lease covering the lands in question to John C. 
de Armas, Jr. Defendant admits that the plaintiff filed 
an objection to granting of the lease to John C. de Armas, 
Jr., and requested that a lease on the lands in question be 
issued to the plaintiff. Defendant denies the remaining 
allegations in paragraph 9. 


x 


Defendant denies the allegations in paragraph 10, ex- 
cept the allegation that plaintiff filed a protest on Janu- 
ary 24,1955. Defendant says that John C. de Armas, Jr., 
had filed an application for the same land on April 2, 1951, 
and that his application was amended on October 21, 1954. 
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Defendant admits that on April 8, 1955, the Supervisor 
Eastern States Office, Department of the Interior, re- 
jected the plaintiff’s protest. Defendant says that the 
Supervisor’s opinion, when introduced into evidence, will 
speak for itself. Defendant denies the allegations in para- 
graph 11 not herein specifically admitted. 


xil 


Defendant admits the allegations in paragraph 12. 


XIit 
Defendant denies the allegations in paragraph 13. 
XIV 


Defendant admits the allegations in the first three sen- 
tences in paragraph 14. Defendant denies the allegations 
in the fourth sentence of that paragraph. 


XV 


Defendant admits that plaintiff has exhausted his ad- 
ministrative remedies. Defendant denies that plaintiff 
had any lawful right to lease the lands in question. 


WHEREFORE, defendant demands that the complaint 
be dismissed and that he be awarded his costs. 


PERRY W. MORTON, 
Assistant Attorney General, 
Lands Division, 


THOS. L. McKEVITT, 

Attorney, Department of Justice, 

Room 2127, Department of Justice Bldg., 
Washington, D. C., 


Attorneys for Defendant. 
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CERTIFICATE OF SERVICE 


I hereby certify that on the . 
I mailed a copy of the foregoing answer to counsel for the 
plaintiff, Samuel Nakasian, Esquire, 730-15th Street, N. 
W., Washington, D. C. 


THOS. L. McKEVITT, 
Attorney, Department of Justice. 


Answer of Intervener 


For his answer intervener deArmas adopts and accepts 
the answer and all the defenses stated in the answer filed 
by the defendant in this action. 


In addition to the two defenses set forth in defendant’s 
answer, the intervener for a third defense alleges as fol- 
lows: 


1. The land in suit is ‘‘aequired’’ land as distinguished 
from ‘‘public domain’’ land. Leasing of ‘‘public domain’’ 
land is governed by the Mineral Leasing Act of February 
25, 1920, 41 Stat. 437, as amended. Leasing of ‘‘acquired’”’ 
land is governed by the Mineral Leasing Act for Acquired 
Lands of August 7, 1947, 61 Stat. 913, 30 U. S. C. 351, et 
seq. Section 27 of the Mineral Leasing Act for ‘‘public 
domain’’ land (30 U.S. C. 184) places a restriction on the 
number of acres an individual applicant may hold under 
federal lease or application in any one state. No such 
restriction is contained in the Mineral Leasing Act for 
Acquired Land. However, the Secretary of the Interior by 
regulation has imposed on ‘‘acquired’’ land the identical 
acreage restriction imposed by statute (30 U. S. C. 184) 
on ‘‘public domain’’ land. 
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2. To enforce the acreage restriction, the Secretary of 
the Interior issued regulations both for ‘‘public domain’”’ 
land and ‘‘acquired’’ land, requiring applicants to set 
forth their federal oil and gas interests and to identify by 
serial number the records where such interests could be 
found (43 CFR 192.42(a)(3) (1949 ed.) and 43 CFR 200.5 
(a)(1) (1949 ed.)). Thereafter, effective January 28, 1951, 
the ‘‘public domain”’ regulation was amended to eliminate 
the requirement for listing the serial numbers of the rec- 
ords where other federal oil and gas interests could be 
found and instead called for a statement that the appli- 
cant’s holdings did not exceed the allowable acreage (15 
F. R. 8583). The ‘‘acquired’’ land regulation (43 CFR 
200.5(a)(1) (1949 ed.)) was not similarly amended at that 
time and continued to call for a listing of serial numbers. 


3. While the regulations thus differed, the intervener, 
on April 2, 1951, filed for an oil and gas lease of ‘‘ac- 
quired’’ land. His application contained the following 
statement: 

2. Applicant’s interests, direct or indirect, in oil 
and gas leases or in applications for oil and gas leases, 
on any lands owned by the United States, do not exceed 
15,360 acres in the State of Louisiana. 

This statement fully satisfied the requirement of the ‘‘pub- 
lic domain’’ regulation then and ever since in force (43 
CFR 192.42(e)(3)). It did not list the serial numbers 
showing intervener’s interests called for by the ‘‘acquired”’ 
land regulation. As set out in defendant’s Second Defense 
in his answer, this omission, if it constituted an omission, 
was timely cured pursuant to the direction of the Secretary 
of the Interior (61 I. D. 350). Effective November 3, 1954, 
the ‘‘acquired’’ land regulation was amended to conform 
to the ‘‘public domain’’ regulation by eliminating the spe- 
cific listing requirement (19 F. R. 7127). 
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4. Intervener here makes the further and additional 
defense that the ‘‘acquired’’ land regulation (43 CFR 200.5 
{a){1) (1949 ed.)) in force on April 2, 1951, the date 
intervener’s initial application was filed, is unenforceable 
and void to the extent that it imposed requirements differ- 
ent or greater than those required by the ‘‘public domain’’ 
regulation (43 CFR 192.42(a)(3) (1949 ed.)). To the 
extent that it differed in substance from the ‘‘publie do- 
main’’ regulation, the ‘‘acquired’’ land regulation was 
in excess of the authority conferred on the Secretary and 
in violation of Section 10 of the Mineral Leasing Act for 
Acquired Lands of August 7, 1947, 61 Stat. 913, 915 (30 
U.S. C. 359), which requires that the rules and regulations 
of the Secretary of the Interior for ‘‘acquired”’ land ‘‘shall 
be the same as those prescribed under the mineral leasing 
laws to the extent that they are applicable’? (emphasis 
supplied). 


Wherefore, intervener prays that the complaint be dis- 
missed. 


/s/ MARVIN J. SONOSKY, 
Marvin J. Sonosky, 
1028 Connecticut Avenue, N. W., 
Washington 6, D. C., . 
Attorney for John C. deArmas, Jr. 


Kine, NospteE anp Sonosky, 
1028 Connecticut Avenue, N. W., 
Washington 6, D. C. 


Juiy 1956. 
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Defendant’s Motion for Summary Judgment 
(Filed ) 


The defendant Fred A. Seaton, Secretary of the Interior, 
by Perry W. Morton, Assistant Attorney General, and 
Thos. L. MeKevitt, Attorney, Department of Justice, moves 
the Court for the entry of summary judgment of dismissal. 
The grounds for this motion are as follows: 


1. The complaint fails to state a claim upon which relief 
can be granted. 


2. There is no genuine issue as to any material fact 
and the defendant is entitled to judgment as a matter of 
law. 


In support of this motion the defendant adopts the docu- 
ments attached to the motion for summary judgment here- 
tofore filed in this cause by the intervenor. 


PERRY W. MORTON, 

Perry W. Morton, 

Assistant Attorney General, 
Lands Dizxision, 


THOS. L. McKEVITT, 

Txos. L. McKevirr, . 

Attorney, Department of Justice, 

Room 2127, Department of Justice 
Bldg., 

Washington (25), D. C., 


Attorneys for Defendant. 
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CERTIFICATE OF SERVICE. 


I hereby certify that on the 8th day of April, 1957, I 
mailed a copy of the foregoing motion for summary judg- 
ment, together with a copy of the attached supporting 
points and authorities, to Samuel Nakasian, Esquire, at- 
torney for plaintiff, 730-15th Street, N. W., Washington, 
D. C., and to Marvin J. Sonosky, Esquire, attorney for in- 
tervenor, 1028 Connecticut Avenue, N. W., Washington, 
D. C. 


THOS. L. McKEVITT, 
Txos. L. McKevrrt, 
Attorney, Department of Justice. 


* ‘Intervener’s Motion for Summary Judgment 


(Filed ) 


The intervener, by his attorney, on the annexed opinions 
of the Department of the Interior, S. J. Hooper (August 3, 
1954), 61 I. D. 346; S. J. Hooper (October 28, 1954), 61 I. D. 
350; John C. DeArmas, Jr., P. A. McKenna (March 19, 
1956), 63 I. D. 82, marked Exhibits A, B and C respectively, 
and on the pleadings and record in this case, moves the 
Court to enter summary judgment in accordance with Rule 
56 F. R. C. P. dismissing this case on the ground that the 
intervener and defendant are entitled to judgment as a mat- 
ter of law. 


The intervener further represents as follows: 
1, There is no evidence to be introduced in this case; 


2. There is no genuine issue of fact; and 
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3. The pleadings show there is no genuine issue of fact. 
Intervener’s brief in support of this motion is annexed. 


Respectfully submitted, 


/s/ MARVIN J. SONOSKY, 
Marvin J. Sonosky, 
1028 Connecticut Avenue, N. W., 
Washington 6, D. C., 
Attorney for Intervener. 





CERTIFICATE OF SERVICE. 


I hereby certify that on the lst day of April 1957, I 
served the foregoing motion and annexed brief on the plain- 
tiff and the defendant by mailing copies to Samuel Na- 
kasian, Esquire, 730 15th Street, N. W., Washington, D. 
C., attorney for plaintiff, and to Thos. L. McKevitt, Es- 
quire, Room 2127, Department of Justice, Washington 25, 
D. C., attorney for defendant. 


/s/ MARVIN J. SONOSKY, 
Marvin J. Sonosky. 


Intervener’s Exhibit A 


SYLLABUS—Applications for Oil and Gas Leases— Ac- 
quired Lands—Amendment of Regulations—Cancella- 
tion of Lease—Defective Application. 


An amendment of a regulation governing the issuance 
of future interest oil and gas leases will not be applied 
retroactively to the detriment of one whose application 
was filed before the effective date of the amendment ang to 
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whom a lease was thereafter issued without a requirement 
that he comply with the amended regulation. 


An oil and gas lease cannot be canceled where the lease 
was issued to the first qualified applicant who submitted a 
proper application therefor, and where the issuance of the 
lease was not in violation of any statutory or regulatory 
provision. 


An oil and gas lease application for acquired lands is 
correctly rejected where the application does not contain a 
statement of the applicant’s interests in oil and gas leases 
or permits or applications therefor on federally owned 
acquired lands in the same State, as required by regula- 
tion. 


Editor’s Note: This application affirms the Department’s 
rule to the effect that an application for an acquired 
lands lease must include a showing as to applicant’s 
other holdings, identified by serial numbers, of other ac- 
quired lands in the same state to establish priority. May 
we suggest that subscribers holding options on, or in- 
terests in, acquired lands leases review the applica- 
tions and if any are found defective in this respect, 
consult your attorney for advice as to appropriate action. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


August 3, 1954 


A-26979 
A-26996 


BLM-A 022726, 026734. 


Oil and gas lease on acquired lands can- 
S. J. Hooper > celed in part; application for lease on ac- 
quired land rejected. 


Reversed in part and affirmed in part. 


APPEALS FROM THE BUREAU OF 
LAND MANAGEMENT 


In a decision of December 21, 1953, the Chief, Branch 
of Leasing, Division of Minerals, Bureau of Land Manage- 
ment, held for cancellation oil and gas lease BLM-A 022726 
covering 578.07 acres of acquired land described as the 
S148 see. 28 (less 3.05 acres) ; the NE14, N14SEY4,, SWY{ 
sec. 32 and the S4ASEYSWY, sec. 34, T. 1S. R. 12 W., St. 
Stephens Meridian, Mississippi. The lease was issued to 
S. J. Hooper as of November 1, 1952, pursuant to the 
Mineral Leasing Act for Acquired Lands (30 U. S. C., 
1952 ed., sec. 351 et seq.). 


The decision of December 21, 1953, was modified by a 
Bureau decision of February 2, 1954, which allowed the 
lease to remain in full force and effect as to the land in sec. 
34 because the reasons for canceling the lease as to the 
remainder of the land were not applicable to the land in 
sec. 34. Mr. Hooper has appealed (A-26976) to the See- 
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retary of the Interior from the decision of December 21, 
1953. 


The decision of December 21, 1953, was rendered after 
a protest was filed by Robert William Polchow against the 
issuance of the lease on the lands in sections 28 and 32.3 
As the land in section 34 was not included in the protest 
and no one appears to have been prejudiced by the deci- 
sion of February 2, 1954, the decision on this appeal is 
limited to consideration of the cancellation of the lease as 
to the lands in sections 28 and 32. 


Mr. Hooper has taken a separate appeal (A-26996) to the 
Secretary of the Interior from a decision of February 10, 
1954, by the Chief, Branch of Leasing. Division of Min- 
erals, Bureau of Land Management, insofar as it rejected 
his oil and gas lease application BLM-A 026734, for the 
W%48SW, and the SEY, Sec. 25, T. 1 S., R. 13 W., St. 
Stephens Meridian, Mississippi, filed pursuant to the Min- 
eral Leasing Act for Acquired Lands. This decision was 
also rendered after a protest was filed by Mr. Polchow 
against allowance of the application.2 Inasmuch as the 
appeals from the cancellation of lease BLM-A 022726 and 
from the rejection of application BLM-A 026734 initially 
involved consideration of the same question, the two ap- 
peals are being decided together. 


I 


The lands here involved, now a part of the Desoto Na- 
tional Forest, were conveyed to the United States by the 
Bond Lumber Company in a deed dated December 29, 1941, 
which reserved to the grantor (subject to conditions not 
here relevant) the mineral rights in the land for a period 


*Mr. Polchow had filed an application (BLM-A 031755) on July 2, 1952, 
for the lands in secs. 28 and 32 which were later included in Mr. Hooper’s lease. 

*The protest stated that Mr. Polchow had filed an application {BLM-A 
031753) on July 2, 1952, for the land in sec. 25. 
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ending July 1, 1952. The interest of the United States in 
the land prior to July 2, 1952, was subject only to future 
interest leasing as title to the present mineral rights did 
not vest in the United States until after the expiration of 
the reservation in the deed. The appellant’s application 
upon which the issuance of lease BLM-A 022726 was based 
was filed on March 5, 1951, and application BLM-A 026734 
was filed on October 2, 1951, when the land was subject 
only to future interest leasing. As lease 022726 was issued 
on November 1, 1952, after the present interest in the 
numerals vested in the United States, it was a present in- 
terest lease which issued to the appellant. 


The basis for the cancellation of the lease and the rejec- 
tion of the application in the Bureau decisions apparently 
was that the above-described lands were subject only to 
future interest leasing when the applications were filed 
and that the applications did not comply with the regula- 
tory requirements governing the filing of applications for 
future interest leases on acquired lands. The protests 
which were filed against the appellant’s lease and appli- 
cation refer specifically to the fact that the appellant was 
not qualified to hold a future interest lease at the time 
when the applications were filed because he did not own 
all or substantially all of the operating rights in the lands 
covered by his application. The contention apparently re- 
fers to the following provision in 43 CFR 1952 Supp., 
200.7(b) : 

‘*A future interest lease, whether the future inter- 
est of the United States is whole or fractional, will be 
issued only to an applicant who shows that he owns all 
or substantially all of the present operating rights 
(either as a mineral fee owner, oil and gas lessee, or 
as an operator holding these rights under an oil and 


gas lease) in the lands covered by his application, 
be) 
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This provision was added to the regulation governing 
the issuance of future interest leases by an amendment 
effective November 16, 1951. There is nothing in the rec- 
ords to indicate that after Mr. Hooper filed his applica- 
tions on March 5 and October 2, 1951, he was requested to 
show that he was a qualified applicant in accordance with 
the amended regulations. In the absence of such a re- 
quest, Mr. Hooper’s applications were not subject to the 
amended provision because the provision was not in effect 
when his applications were filed. S. J. Hooper, Humble 
Oil and Refining Co., A-26861 (March 12, 1954) ;* cf. Levi 
A, Hughes et al., A-26612 (April 28, 1953). Accordingly, 
the ‘cancellation of Mr. Hooper’s lease, and the rejection 
of his application because of the failure to show that he 
was qualified to hold a future interest lease under the 
amended provisions of 43 CFR, 1952 Supp., 200.7 were in- 
correct. 


An examination of the appellant’s application upon 
which issuance of the lease was based indicates that it com- 
plied with the mandatory requirements of the regulations 
(43 CFR 200.1-200.10) governing the issuance of future 
interest leases on acquired lands at the time when the ap- 
plication was filed.* As it appears that Mr. Hooper was 
the first qualified applicant for the lands included in lease 
BLM-A 022726, he is entitled to a lease on the land 
(Transco Gas & Ou Corporation et ano., A-26436 (Decem- 
ber 8, 1952)). Inasmuch as the issuance of a present in- 
terest lease to Mr. Hooper did not violate any of the statu- 
tory or regulatory provisions which are applicable in this 


> This case involved substantially the same facts and the same issues:as the 
present case with respect to lease BLM-A 022726. 


* Although the appellant did not submit any contemplated development plan 
with this application. in accordance with one of the provisions of 43 CFR 
200.7, the Department has held that this was not a mandatory requirement 
that! an applicant for a future interest lease submit with, or as a part of, his 
application the showing as to the contemplated development plans (S. J. Hooper, 
Humble Oil and Refining Co., supra). 
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ease, the decision holding the lease for cancellation as to 
the lands in sections 28 and 32, T. 1 S., R. 12 W., was er- 
roneous (LL. N. Hagood, A-25912 (February 7, 1951)). 


i 


With respect to application BLM-A 026734, however, it 
appears that a defect in the application, which was not 
mentioned in the Bureau’s decision of February 10, 1954, 
requires the rejection of the application. 


A departmental regulation (43 CFR 200.5), which was 
in effect when this application was filed, requires that each 
application for a lease on acquired lands ‘‘must contain 
(1) a separate statement of the applicant’s interests, di- 
rect and indirect, in leases or permits for similar mineral 
deposits, or in applications therefor on federally owned 
acquired lands in the same State, identifying by serial 


number the records where such interests may be found 
99 


Paragraph (c) of the application which Mr. Hooper filed 
states in part that: 

‘“‘My other interests, direct and indirect, in per- 
mits and leases and applications therefor, in the same 
state, with identification of records wherein such in- 
terests may be found are as follows: . . .”’ 

In the space following this statement are listed the lands 
for which the applicant applied. The space following 
paragraph (d) requiring a description of the lands for 
which a lease is desired is left blank. It is apparent that 
the description of the lands applied for was inadvertently 
listed under paragraph (c) rather than paragraph (d) 
and would be without consequence here if the applicant 
had submitted in the application the information concern- 
ing his other interests as required by 43 CFR 200.5. How- 
ever, in no place in this application does the appellant list 
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his other interests in leases or permits for similar mineral 
deposits, or in applications therefor on federally owned 
acquired lands in the same State, identifying the serial 
numbers thereof, even though he had at least two appli- 
cations (BLM-A 022726 and 022727)° covering lands in 
Mississippi pending when the instant application was filed 
on October 2, 1951.° 


The language of 43 CFR 200.5 is mandatory and the De- 
partment has held that an application which does not com- 
ply with the regulation is properly rejected and will con- 
fer no priority on the applicant.” Clifford Thorp Wood- 
ward, A-25905 (Supp.) (June 15, 1951); cf. Annie L. Hill 
et al. v. E. A. Culbertson, A-26150-26157 (August 13, 
1951). Although such a defect in an application is cur- 
able, the application becomes effective for purposes of 
establishing priority only as of the time the required in- 
formation is filed as a part of the application. Clifford 
Thorp Woodward, supra; cf. Mary I. Chapman v. Harry 
Kirchner, A-25517, A-25688 (November 16, 1949). Ac- 


* Application 022727 was involved in the case of S. J. Hooper, Humble Oil 
and Refining Co., supra, and was filed on March 7, 1951. 

‘Paragraph (c) of the application concludes with the statements: “Such 
interests, with the acreage applied for, do not exceed in the aggregate 15,360 
acres in the state of Miss.” 

* Although the ruling that an application is defective where the other interests 
of an applicant are not listed has been made in cases involving applications 
under the Mineral Leasing Act, rather than under the Acquired Lands Act, 
there seems to be no basis for distinguishing between the two types of applica- 
tions, as the wording of the regulatory provisions requiring the listing of other 
interests under the respective acts is almost identical. 

*The departmental decision of the Hill v. Culbertson case (supra) was 
reversed in a recent decision by the District Court for the District of Columbia 
(L. C. Wahlenmaier v. Douglas McKay, Civil No. 4087-51). An appeal is 
being taking from this decision. However, with respect to the question here 
involved, the court’s decision in the Wahlenmaier case seems strongly to sup- 
port the Department’s decision in the Woodward case. In the Wahlenmaier 
decision (as supplemented by the findings of fact and conclusions of law). the 
court apparently held that a lessee who did not comply with the requirement 
that he list in his application his other interests was not a qualified lease 
applicant, even though the acreage held by the lessee did not, in fact, exceed 
the legal limitation, and directed the Secretarv of the Interior to cancel the 
lease which was issued on the basis of an application defective in this respect. 
A fortiori, it would be proper to reject an application to lease which is defec- 
tive because of the failure of the applicant to list his other interests. 
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cordingly, because the appellant did not submit, with ap- 
plication BLM-A 026734, a statement of his other interests 
in leases or permits or applications therefor, the rejection 
of this application was correct. 


Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F. R. 6794), the decision of the 
Bureau of Land Management of December 21, 1953, hold- 
ing lease BILM-A 022726 for cancellation is reversed, and 
the case is remanded for action in accordance with this 
decision. The decision of the Bureau of Land Manage- 
ment dated February 10, 1954, rejecting application 
BLM-A 026734 is affirmed. 


(Sgd.) CLARENCE A. DAVIS, 
Solicitor. 


Intervener’s Exhibit B 


EDITOR’S NOTE: This decision is a very important 
supplement to the Hooper decision dated August 3, 1954 
(Gower Federal Service SO-1954-33). Note particularly 
the time limit to December 1, 1954, allowed applicants 
under defective applications filed prior to August 31, 
1954, to submit the detailed information required by 43 
CFR 200.5, without loss of priority. 


SYLLABUS—Application for Oil and Gas Lease—Ac- 
quired Lands—Regulations—Correction of Defective Ap- 
plication. 


Where the Bureau of Land Management has not in- 
terpreted as mandatory the requirement that applicants 
for oil and gas leases on acquired lands submit with their 
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applications the detailed statement of other interests re- 
quired by regulation (43 CFR 200.5), and the Depart- 
ment holds that compliance with the regulation is manda- 
tory, a period of time may be allowed for the correction 
.of applications defective only in this respect, without 
loss of priority, in order to prevent unfairness to appli- 
eants who relied on the Bureau’s interpretation of the 
regulation. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


October 28, 1954 
A-26976 
A-26996 (Supp.) 
BLM-A 026734. 
Petition for exercise of Secretary’s 
supervisory authority. 
Prior decision on appeal modified. 


S.'\J. Hooper 


SUPPLEMENTAL DECISION. 


In a memorandum of August 31, 1954, to the Secretary 
of the Interior, the Director of the Bureau of Land Manage- 
ment requested reconsideration of Part II of the depart- 
mental decision of August 3, 1954, in the case of S. J. 
Hooper (A-26976, A-26996). 


Pursuant to this request, the Department agreed to re- 
open proceedings relating to Part II of the decision of 
August 3 and counsel for the appellant and for the pro- 
testant in the S. J. Hooper case were notified that Part IT 
-of the August 3 decision would be reconsidered. Both par- 
ties to the decision submitted briefs in this proceeding. 
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Counsel for the protestant has also requested that Part 
I of the August 3 decision relating to lease BLM-A 022726 
be reconsidered. The matters mentioned in support of this 
request for the protestant have been carefully considered. 
Inasmuch as lease BLM-A 022726 is a present interest lease, 
the issuance of which was based upon a proper application 
in compliance with the mandatory requirements of the ap- 
plicable regulatory and statutory provisions, it is concluded 
that there is no valid basis for reopening the proceedings 
relating to Part I of the August 3 decision. 


The memorandum of August 31, requesting reconsidera- 
tion of Part II of the August 3 decision indicates that the 
Bureau has been processing acquired land lease applica- 
tions and issuing leases without requiring the compliance 
of applicants with 43 CFR 200.5, a departmental regulation 
which sets forth information required in applications for 
leases under the Mineral Leasing Act for Acquired Lands 
(30 U. S. C., 1952 ed., sec. 351 et seq.). 


43 CFR 200.5, approved on December 15, 1947, provides 
in pertinent part that: 

‘‘In addition to the information required by the ap- 
propriate regulations, referred to in sec. 200.4, each 
application for a lease or permit must contain (1) a 
separate statement of the applicant’s interests, direct 
and indirect, in leases or permits for similar mineral 
deposits, or in applications therefor, on federally 
owned acquired lands in the same State, identifying by 
serial number the records where such interests may be 
found se@8 wt 


*43 CFR 200.4 provides that, except as otherwise specifically provided in 
-sections 200.1 to 200.36, the regulations prescribed for the leasing of minerals 
on public lands shall govern the disposal and development of minerals on 
acquired lands to the extent that the public land leasing provisions are not 
inconsistent with the provisions of the Mineral Leasing Act for Acquired 
Lands. 43 CFR 200.5 is, of course, a specific provision within the excepting 
clause of this regulation. 
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Part II of the August 3 decision held that Mr. Hooper’s 
application BLM-A 026734 was defective and was properly 
rejected because the applicant did not submit a statement 
of his interests as required by this regulation. The decision 
held that although such a defect in an application is curable, 
the application becomes effective for purposes of establish- 
ing priority only as of the time the required information is 
filed as a part of the application. 


Between December 29, 1948, and January 28, 1951, the 
regulation governing the showing with respect to acreage 
holdings which must be made by a public land lease ap- 
plicant was substantially the same as that required of an 
acquired lands lease applicant. 43 CFR, 1949 ed., 192.42 
(a)(3) provided: 

‘‘The application must contain in substance the fol- 
lowing: 

‘A statement of the interests, direct or indirect, 
held by the applicant in oil and gas leases issued under 
the act of February 25, 1920 (41 Stat. 437; 30 U. S. C. 
181) as amended, and applications for such leases, 
covering lands in the same State, identifying by serial 
number the records wherein such interests may be 
found, together with a statement that such interests, 
with the acreage applied for, do not exceed in the 
aggregate 15,360 acres in the State.’’ 


This regulation was amended on November 29, 1950, 
effective as of January 28, 1951, to eliminate any provision 
for an acreage showing except in cases where an oil and 
gas lease offer is signed on behalf of the offeror by an attor- 
ney in fact or agent. The regulation requires in that case 
that the offer must be accompanied by ‘‘* * * a statement 
over the offeror’s signature setting forth * * * whether the 
offeror’s direct and indirect interests in oil and gas leases, 
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applications, and offers therefor in the same State exceed 
15,360 chargeable acres.’’ In the case of ordinary lease 
offers which are signed by the offerors, the revised regula- 
tion made no provision for an acreage showing. However, 
the mandatory offer to lease and lease form which was 
adopted by the Department at the same time contained a 
statement to be signed by the offeror that ‘‘Offeror’s other 
interests direct and indirect in oil and gas leases and ap- 
plications or offers therefor in the same State do not exceed 
15,360 chargeable acres.”’ 


The Director’s memorandum of August 31 indicates that 
the revision of 43 CFR 192.42, effective January 28, 1951, 
to eliminate the requirement of a detailed listing of other 
interests by applicants for leases on public lands was con- 
sidered by the Bureau to be applicable to acquired land 
lease applications, and that the Bureau regarded the addi- 


tional showing required of acquired land applicants by 43 
CFR 200.5 as supplemental to the requirements of Part 192. 
It appears that after November 29, 1950, the Burean 
processed many acquired lands applications and issued 
leases based upon such applications without requiring com- 
pliance with 43 CFR 200.5. 


Apparently as a result of the Bureau’s interpretation of 
43 CFR 200.5 after November 29, 1950, many acquired 
lands applications have been filed without the detailed 
statement of the applicant’s other interests required by 
43 CFR 200.5 and leases have been issued on the basis of 
such applications. The Bureau believes that in these cir- 
cumstances it is unfair to penalize applicants and possibly 
lessees for failing to comply with a requirement which the 
Bureau has not enforced. That is, to deny priority to all 
applications filed before August 3, 1954, which do not con- 
tain the required statement of other interests, as would 
be necessary if Part II of the August 3 decision is not 
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modified, is a harsh result in view of the administrative 
practice regarding this regulation. . 


When regulations have been amended in the past making 
mandatory the performance by applicants of an act which 
was not previously required, the Department has allowed, 
without loss of priority, additional time for complying with 
the new requirement to persons who filed applications, 
without knowledge of the new requirement, immediately 
after the new requirement became effective. Dorothy 
Bassie et al., Applicants, Mary Chapman and Harry M. 
Kirchner, Protestants, 59 I. D. 235 (1946). In the Bassie 
ease the Department held that noncompetitive oil and gas 
applications which were not accompanied by the first year’s 
rental as required by new departmental regulations pub- 
lished in the Federal Register onthe day on which the ap- 
plications were filed should not result in a loss of priority 
to the applicants who complied with the additional require- 
ment as soon as they learned of it, even though intervening 
applications which were accompanied by the first year’s 
rental had been filed before the applications, defective in 
this respect, were corrected. The allowance of additional 
time to comply with the new requirement without loss of 
priority in the Bassie case was not a legal requirement but 
seems to have been based chiefly on a notion of administra- 
tive fairness. 


The circumstances under consideration in this proceed- 
ing are analogous to those arising in the Bassie case to the 
extent that the Bureau’s failure to enforce 43 CFR 200.5 
after November 29,1950, constituted, in fact, an adminis- 
trative interpretation that the regulation was not manda- 
tory. Thus, the decision of: August 3, holding that the sub- 
mission of the statement required by. 43 CFR 200.5 was 
mandatory, had the effect of adding a new requirement. It 
is believed that where, as here, a regulation has been ad- 
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ministered over a period of time as not mandatory, a de- 
cision holding such administration to be erroneous should 
provide for the correction of the error with as little preju- 
dice as possible to persons relying on the erroneous admin- 
istrative construction. 


When the departmental decision of August 3 in the 
Hooper case was promulgated the Department was not 
aware of the Bureau’s practice of not enforcing 43 CFR 
200.5. Although the practice is not legally justifiable, and 
acquired land lease applications which do not contain the 
statement required by 43 CFR 200.5 are defective, fairness 
and equity would seem to require that an applicant or a 
lessee who has filed an application deficient in this respect 
in reliance upon the administrative construction should be 
given time to cure the defect by supplying the details re- 
quired by the regulation without loss of priority, if all else 
is regular. It is concluded that such action should be taken 
in this proceeding in order to prevent harsh and unjust 
consequences to applicants for and lessees of acquired 
lands. 


Another circumstance may be mentioned in support of 
this conclusion in the instant proceeding. Mr. Hooper 
stated on his application, which is headed ‘‘ Acquired 
Lands,’’ that his other interests including the acreage ap- 
plied for did not exceed in the aggregate 15,360 acres in the 
State of Mississippi. Thus, assuming that this statement 
referred to Mr. Hooper’s interests in acquired lands,” the 
application itself indicated that at the time of the filing, 
Mr. Hooper was a qualified applicant with respect to the 
acreage holding requirement of the statute. This circum- 
stance is a proper basis for distinguishing the instant case 
from the case of Clifford Thorp Woodward, A-25905 
(Supp.) (June 15, 1951), which was relied on in the August 


*CF. G. G. Stanford, A-26765 (November 9, 1953). 
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3 decision, because the Woodward application did not indi- 
eate anything regarding the acreage holding requirement. 


Since the purpose of the regulation requiring a statement 
of an applicant’s other interests in mineral leases, permits, 
and applications therefor is to determine whether an ap- 
plicant is qualified under section 27 of the Mineral Leasing 
Act, as amended,’ it is reasonable that a person whose ap- 
plication shows that he is a qualified applicant with respect 
to acreage holdings should be allowed to submit the detailed 
showing required by 43 CFR 200.5 without a loss of prior- 
ity. 

In the circumstances, in the interest of administrative 
fairness, Mr. Hooper and others similarly situated who 
prior to August 31, 1954, filed applications defective in the 
respect described in this decision will be allowed to and 
including December 1, 1954, to submit the statement of 
other interests required by 43 CFR 200.5 without loss of 
priority to their applications. Part II of the decision of 
August 3, 1954, is modified in this respect. 


(Sgd) ORME LEWIS, 
Assistant Secretary of the Interior. 


eo S. C., 1952 ed., sec. 184, as amended b the act of August 2, 1954, 
PL. 56 1. 83d Congress, 2d Sess. - 
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Intervener’s Exhibit C 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


JOHN C. de ARMAS, JR. 
P. A. MCKENNA 


Decided March 19, 1956 
Or anp Gas Leases: APPLICATIONS 


An applicant for a noncompetitive acquired lands lease, 
who corrects his defective application within the period 
allowed by the Secretary to all similarly situated per- 
sons to make such correction without loss of priority, 
has priority in the issuance of a lease over a junior 
applicant who filed a proper application. 


APPEAL FROM THE BUREAU OF LAND 
MANAGEMENT 


P. A. McKenna has appealed to the Secretary of the 
Interior from a decision dated April 8, 1955, by the Super- 
visor of the Eastern States Office, Bureau of Land Manage- 
ment, which dismissed McKenna’s protest against the is- 
suance of a noncompetitive oil and gas lease for certain 
acquired lands in Louisiana to John C. de Armas, Jr., and 
offered a lease for the lands to John C. de Armas. 


De Armas filed his application, BLM-A-022956, on April 
2, 1951, and an amendment of it on April 12, 1951, pur- 
suant to the Mineral Leasing Act for Acquired Lands (30 
U.S. C., 1952 ed., sees. 351-359). The application embraced 
1,865.36 acres of acquired land in Ts. 24 S., Rs. 32 and 33 
E., Louisiana Meridian, Louisiana. 


On August 17, 1954, P. A. McKenna filed an application, 


BLM-A-038070, under the same act for the same lands. 
Thereafter, on January 24, 1955, he filed a protest against 
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favorable action being taken on de-Armas’ application on 
the grounds that the latter was not in compliance with cer- 
tain mandatory requirements of the pertinent regulation 
when it was filed and was-not placed in compliance until 
after McKenna had filed an application proper in all re- 
spects. 


The regulation in question is 43 CFR, 1949 ed., 200.5 
which at the time de Armas and McKenna filed their appli- 
cations read in part as follows: 

(a) * * * each application for a bose ** * must con- 
tain (1) a separate statement of the applicant’s inter- 
ests, direct and indirect, in leases or permits for similar 

_ mineral deposits, or in applications therefor, on fed- 

erally owned acquired lands in the same State, identify- 

ing by serial number the records where such interests 
may be found * * *. 


In his application de Armas stated: 

Applicant’s interests, direct or indirect, in oil and 
gas leases or in applications for oil and gas-leases, on 
any lands owned by the United States, do not exceed 
15,360 acrein the State of Louisiana. 


McKenna’s application, on the other hand, contains the 
following statement: 

My other interests, direct and indirect, in permits 

- and leases and applications therefor, in the same state, 
with identifieation of records wherein such interests 
may be found are as follows: BLM-A-022896; BLM- 
A-022893; BLM-A-022969; BLM-A-024048; BLM-A- 
024125; BLM-A-024126; BLM-A-033065; BLM-A- 
021391; and Four (4). Applications filed late yesterday 
(August 16, 1954) totaling 2,795 acres, more or less, 
which Serial Numbers are not as yet available to the 
Applicant. Such interests, with the acreage applied 
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for, do not exceed in the aggregate (46,080) acres in 
the State of Louisiana.’ 


Shortly before McKenna filed his application, the Depart- 
ment, on August 3, 1954, issued a decision holding that the 
requirement set out in 43 CFR, 1949 ed., 200.5 (a) (1), was 
mandatory and that an application which did not comply 
with it would not confer any priority upon the applicant. 
S. J. Hooper, 61 I. D. 346 (1954). 


On October 21, 1954, de Armas filed a statement listing 
the serial numbers of oil and gas leases and applications 
for such leases in which he had an interest. On October 
28, 1954, the Department, in a supplemental decision, deter- 
mined that all persons who had prior to August 31, 1954, 
filed applications for acquired lands defective in that the 
applications did not comply with the specific statement of 
interest requirement of 43 CFR, 1949 ed., 200.5 (a) (1), 
would be allowed to and including December 1, 1954, to 
submit such statements of interests without loss of priority 
to their applications. S. J. Hooper (supplemental deci- 
sion), 61 I. D. 350 (1954). 


The supervisor held that since de Armas’ application was 
amended within the time allowed by the decision of October 
28, 1954, it was entitled to priority as of the date it was 
filed, that McKenna was a subsequent applicant, and that 
de Armas was otherwise qualified to hold a lease. There- 
fore, he offered a lease, upon the acceptance of certain 
stipulations not material here, to de Armas and dismissed 
McKenna’s protest. 


Thereupon, McKenna took this appeal to the Seeretary. 


In view of the fact that this case, insofar as priority of 
applications is concerned, is similar to the Hooper case, 
*The act of August 2, 1954 (43 U. S. C., 1952 ed., Supp. II, sec. 184). in- 


creased the amount of acreage an individual could hold under lease from 15,360 
to 46,080 acres in the same state. 
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it would appear: that; under the supplemental decision in 
that case, de Armas by submitting the required statement 
prior to December 1, 1954, cured the defect in his applica- 
tion without loss of priority.. The appellant, in effect, 
recognizes this, but contends that the supplemental decision 
was unlawful and erroneous because it deprived ‘‘a qualified 
person .who submitted the first proper application for a 
noncompetitive oil and gas lease of his statutory right of 
priority in connection with the oil and gas leasing of land 
outside the known geological structure of a producing oil 
and gas field. al 


The original Hooper. decision clearly stated the principles 
which the appellant would apply to this ease. However, 
the supplemental decision set out the factual situation and 
the reasons which led the Department to determine that 
applicants for leases on acquired land would be permitted 
a limited time to supply a detailed statement of their in- 
terests in other leases and applications without loss of 
priority. The Bureau of Land Management has been award- 
ing leases on the basis of the supplemental Hooper decision. 


Therefore, in the absence of any other supervening con- 
sideration, under the supplemental decision in the Hooper 
case, de Armas was properly held to have earned priority 
for the issuance of a lease. 


The appellant contends that the Department’s ruling in 
the supplemental Hooper decision and the notice of it, dated 
November 1, 1954 (19 F. R. 7200), is in conflict with the 
decision of the United States Court of Appeals for the 
District of Columbia Cireuit in McKay v. Wahlenmaier, 
226 F. 2d 35 (1955). In that case the court held, insofar 
as is pertinent here, that an applicant for an oil and gas 
lease who fails to list in his application, as required by 
the pertinent regulation, the leases held by a corporation 
in which he held 23.7 percent of the capital stock was not 





39 


a qualified applicant and that a lease issued to such a person 
must, upon the objection of a properly qualified junior ap- 
plicant, be canceled. 


The court reached this conclusion after finding that the 
Secretary had a consistent policy of rejecting applications 
which did not comply with the regulation. As a result it 
was the court’s opinion that the Secretary could not depart 
from his consistent policy in a single case. 


In the instant matter, the Secretary is, of course, not 
attempting to treat de Armas or McKenna in a manner 
different from all others similarly situated. His interpreta- 
tion of the regulation involved in the Hooper case and this 
ease applies to all persons who filed acquired lands oil and 
gas lease applications prior to August 31, 1954. 


The question here is not whether an admitted practice 
or interpretation of a regulation should be deemed not 
binding on one applicant alone, but rather whether the 
Secretary can determine that a decision of his holding a 
prior interpretation of a regulation invalid, which inter- 
pretation has controlled the Department’s practice con- 
sistently for several years, need only be applied prospec- 
tively. 


On this issue the court expressed no opinion. In fact, it 
stated that it need not decide the question of whether the 
Secretary alone could decide the consequences of the viola- 
tion of a regulation which he has revised. The court was 
concerned only that the Secretary should apply a consistent 
policy to all persons in the same situation. 


Furthermore, in the Wahlenmaier case the court found 
that the person to whom the lease was issued had unfairly 
and secretly attempted to gain an advantage over other 
persons in the issuance of the lease, a factual situation 
which is not present here. 
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Consequently, the Wahlenmaier case is distinguishable 
from the supplemental Hooper decision and affords no 
reason for the Secretary to depart from his ruling in the 
latter. 


It follows that de Armas was the first applicant to file a 
proper application for a lease of the lands sought by the 
parties here and that a lease may properly be issued to 
him. 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F. R. 6794); the decision of the 
Supervisor of the Eastern States Office is affirmed. 


EDMUND T. FRITZ, 
Deputy Solicitor. 


_’ Plaintiffs Motion for Summary Judgment 
(Filed a 


Now comes the plaintiff, Patrick A. McKenna, by his at- 
torneys, and moves for summary judgment in his favor 
that: 


1. The intervener, J ohn’ C. DeArmas, Jr., was not the 
person first making application for the lease here in ques- 
tion who was qualified to hold the lease under the provisions 
of the Mineral Leasing Act for Acquired Lands of August 
7, 1947 and the lawful regulations issued thereunder. 


2. Any such lease issued to the intervener would be is- 
sued in violation of the law and should be set aside and 
cancelled. 


.3. The plaintiff is entitled as the first applicant who was 
qualified under the said Act and regulations to the issuanee 
forthwith of the said lease. 
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The grounds for this motion are: 


As appears from the pleadings and the admissions of 
the defendant and the intervener contained in their re- 
spective motions for summary judgment and the accom- 
panying points and authorities and brief, together with 
the exhibits accompanying the same, upon which the plain- 
tiff will rely at the hearing on this motion, there is no 
genuine issue as to any material] fact. 


Plaintiff’s points and authorities in support of this 
motion and in opposition to the motions of the defendant 
and intervener accompanies herewith. 


Respectfully submitted, 


SAMUEL NAKASIAN, 
RINES & RINES, 
ROBERT H. RINES, 
Attorneys for Intervenor, 
American Security Building, 
Washington 5, D. C. 





CERTIFICATE OF SERVICE 


I hereby certify that on May 5, 1957, I served the fore- 
going motion and the annexed brief on the defendant and 
intervener by mailing first-class mail, postage pre-paid, 
copies to Thos. L. MeKevitt, Esq., Room 2127, Department 
of Justice, Washington 25, D. C., attorney for defendant 
and to Marvin J. Sonosky, Esq., 1028 Connecticut Avenne, 
N. W. Washington 6, D. C., attorney for interventor. 


(s) SAMUEL NAKASIAN. 
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Response of the Defendant, Fred: A. Seaton, to Plaintiff’s 
Motion for Summary Judgment 


‘(Filed ; J 


The defendant, Fred A. Seaton, has heretofore filed a mo- 
tion for summary judgment and a memorandum of points 
and authorities in support of that motion. This defendant 
adopts that memorandum of points and authorities as. his 
response to the plaintiff’s motion for summary judgment. 


PERRY W. MORTON, 
Assistant Attorney General, 
Lands Division, 


THOS. L. McKEVITT, 

Attorney, Department of Justice, 

Room 2127, Department of Justice Bldg., 
Washington 25, D. C., 


Attorneys for Defendant. 


CERTIFICATE OF SERVICE 


I hereby certify that on the 9th day of May, 1957, I mailed 
a copy of the foregoing response to plaintiff’s motion for 
summary judgment to Samuel Nakasian, Esquire, attorney 
for plaintiff, 730-15th Street, N. W., Washington, D. C., and 
a copy to Marvin J. Sonosky, Esquire, attorney for in- 
tervenor, 1028 Connecticut Avenue, N. W., Washington, 
D.C, | 


THOS. L. McKEVITT, 
Txos. L. McKevrrr, 


by WALTER WIuraMs, 
Attorney, Department of Justice. 
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Intervener’s Response to Plaintiff’s Motion for 
Summary Judgment 


(Filed my 


The intervener, by his attorney, hereby adopts the brief 
in support of intervener’s motion for summary judgment 
as his response to plaintiff’s motion for summary judg- 
ment. 


Respectfully submitted, 


/s/ MARVIN J. SONOSKY, 
Marvin J. Sonosky, 
1028 Connecticut Avenue, N. W. 
Washington 6, D. C., 
Attorney for Intervener. 


T hereby certify that on the 8th day of May 1957, I served 
the foregoing intervener’s response to plaintiff’s motion 
for summary judgment on the plaintiff and the defendant 
by mailing copies to Samuel Nakasian, Esquire, 730 15th 
Street, N. W., Washington, D. C., attorney for plaintiff, 
and to Thos. L. MeKevitt, Esquire, Room 2127, Department 
of Justice, Washington 25, D. C., attorney for defendant. 


/s/ MARVIN J. SONOSKY, 
Marvin J. Sonosky. 
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CLERK’S OFFICE 
United States District Court for the District of Columbia 


May 6, 1957 
ee 
_ McKENNA, 
Plainicf, 
vs. 
FRED A. SEATON, et al., 
Defendant. 





No. 2125-56 Civil 
eS 
MOTION for summary judgment is set for hearing at 
9:45 A. M. May 9, 1957. 
HARRY M. HULL, 
Clerk. 
Marruew F. McGuire, J. 
CLERK’S OFFICE 
United States District Court for the District of Columbia 
Washington, June 11, 1957 
Dear Sir: 


_ In the case of ‘McKenna vs. Seaton, et al.’, CA 2125-56, 
Judge McGuire ruled as follows on the defts’ motion for 
summary judgment—‘‘Defendants’ motion for summary 
judgment granted. Order accordingly’’. 


HARRY M. HULL, 
Clerk. 
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Judgment 
(Filed ) 


This case having come on for hearing on motions for 
summary judgment filed by the plaintiff, the defendant, 
and the intervenor and it appearing that there is no genuine 
issue as to any material fact and that the defendant is en- 
titled to judgment as a matter of law, 


WHEREFORE, IT IS ORDERED: 


1. That plaintiff’s motion for summary judgment be 
and hereby is denied. 


2. That defendant’s motion for summary judgment and 
intervenor’s motion for summary judgment be and hereby 
are granted. 


3. That defendant have judgment that the plaintiff is 
entitled to no relief against him. 


4. That the complaint be and hereby is dismissed. 
Dated this 20 day of June, 1957. 


McGUIRE, 
United States District Judge. 


CERTIFICATE OF SERVICE 


I hereby certify that on the 18th day of June, 1957, I 
mailed a copy of the foregoing proposed judgment to 
Samuel Nakasian, Esquire, attorney for plaintiff, 730-15th 
Street, N. W., Washington, D. C., and to Marvin J. Sonosky, 
Esquire, attorney for intervenor, 1028 Connecticut Avenue, 
N. W., Washington, D. C. 


THOS. L. McKEVITT, 
Txos. L. McKevirt, 
Attorney, Department of Justice. 
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Notice of Appeal 
(Filed ) 


Notice! is hereby given that Patrick A. McKenna,: the 
plaintiff named in the above-entitied cause, hereby. appeals 
to the United States Court of Appeals for the District 
of Columbia from the final judgment of the District‘Court 
of the United States for the District of Columbia entered 
therein on or about the 20th day of June, 1957. 


SAMUEL NAKASIAN, 
ROBERT H. RINES, 
Attorneys for the Plaintiff. 


_ CERTIFICATE OF NOTICE 


I hereby certify that on the 5th‘day of July, 1957, I 
mailed a copy of the foregoing Notice of. Appeal to Thomas 
L. MecKevitt, Esq., attorney, Department of Justice, and 
to Marvin J. Sonosky, Esq., attorney for Intervener, 1028 
Connecticut Ave. N. W. Washington, D. C. 


SAMUEL NAKASIAN, 
SaMvueEL NaKasIAN, 
Attorney for Plaintiff. — 


Designation of Contents of Record on Appeal 
(Filed 7 


The appellant, pursuant to Rule 75(a) of the Federal 
Rules of Civil Procedure, designates the complete record 
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(excluding briefs) of the proceedings in the District Court | 
is for transmission to the Court of Appeals. 


SAMUEL NAKASIAN, 
SaMvuEL NAKASIAN, 
ROBERT H. RINES, | 


Rosert H. Rives, 


Attorneys for Plamtiff. 











CERTIFICATE OF NOTICE | 


I hereby certify that on the 3lst day of July, 1957, I 
mailed a copy of the foregoing Designation of Contents 
of Record on Appeal to Thomas L. McKevitt, Esq., attor- 
ney, Department of Justice and to Marvin J. Sonosky, Esq., | 
attorney for Intervener, 1028 Connecticut Ave. N. W. Wash- | 


ington, D. C. | 
SAMUEL NAKASIAN, 


SaMUEL NaAKASIAN, 
Attorney for Plaintiff. 


i Order to Transmit Original Papers 
(Filed ) | 


Upon all motions of counsel and good cause having been 
shown, it is by the Court this 23rd day of August, 1957 or- 
dered that the original papers as designated be transmitted 
to the United States Court of Appeals. | 


(s) EDWARD M. CURRAN, 
Judge. 
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CERTIFICATE OF NOTICE 


I hereby certify that on the 23rd day of August, 1957 
I mailed a copy of the foregoing Order to Transmit Origi- 
nal Papers to Thomas L. McKevitt, Esq., Attorney, Depart- 
ment of Justice, Washington 25, D. C., and to Marvin J. 
Sonosky, Esq., Attorney for Intervenor, 1028 Connecticut 
Avenue, N. W., Washington 6, D. C. 


SAMUEL NAKASIAN, 
Attorney for Plaintiff. 








